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UNITED STATES VS. AMERICAN MEDICAL ASSOCIATION ET AL. 1 

1 IN THE DISTRICT COURT OF THE UNITED STATES 

FOR THE DISTRICT OF COLUMBIA 

Cm No. G3221 

United States of America 
vs. 

American Medical Association et al., defendants 

United States Court of Appeals for tlie District of Columbia. 
Filed July 31, 1939. Joseph W. Stewart, Clerk. 

Notice of appeal 

Name and address of Appellant: United States of America. 

Names and addresses of appellant’s attorneys: Thurman Arnold, 
Assistant Attorney General, Washington, D. C.; David A. Pine, 
United States Attorney, Washington, D. C. 

Offense: Violation of Section 3 of the Act of Congress of July 2, 
1890, known as the Sherman Antitrust Act. 

Date of Judgment: July 26, 1939. 

Brief description of judgment or sentence: Demurrers to Indict¬ 
ment sustained and Indictment dismissed. 

The above-named appellant hereby appeals to the Court of Ap¬ 
peals of the District of Columbia from the judgment above-men¬ 
tioned on the grounds set forth below. 

United States of America, 

Appellant. 

Thurman Arnold, 

Assistant Attorney General. 

David A. Pine, 

Attorney of the United States in and for 

the District of Colombia. 

Dated July 31, 1939. 

grounds of appeal 

(1) The court erred in sustaining the defendant’s demurrers to the 
indictment. 

(2) The court erred in entering judgment for defendants dismiss¬ 
ing the indictment. 

2 (3) The court erred in its construction and interpretation 
of Section 3 of the Act of Congress of July 2, 1890, known as 

the Sherman Antitrust Act. 

(4) The court erred in construing Section 3 of the Act of Congress 
of July 2,1890, known as the Sherman Antitrust Act, as not applying 
to or forbidding the acts of the defendants set forth and charged in 
the indictment. 

(5) The court erred in construing the indictment as not properly 
setting forth facts constituting a violation by the defendants of the 
provisions of Section 3 of the Act of Congress of July 2, 1890, known 
as the Sherman Antitrust Act. 
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(6) The court erred in holding that certain allegations of the in¬ 
dictment are vague, indefinite, and uncertain, and the indictment, in 
some instances, lacking material facts, and, in some instances, con¬ 
taining improper allegations. 

(7) The court erred in other respects apparent of record. 

Service of a copy of the above notice of appeal is acknowledged 

this 31 day of July 1939. 

Edward M. Burke, 

Wm. E. Lf.aii v, 

Charles Baker, 

Seth W. Kiciiardson, 

Attorneys for defendants other than Prentiss Willson. 

John E. Laskey, 

John L. Laskey, 

Attorney for defendant Prentiss Willson. 

A true copy. 

Test. 

[seal] Charles E. Stewart, Clerk. 

By B. Eloise Naplien, 

Assistant Clerk. 

3 District Court of the United States for the District of 

Columbia 

Clerk’s statement of docket entries to accompany duplicate notice 
of appeal to the Court of Appeals. United States Court of Appeals 
for the District of Columbia. Filed July 31, 1939. Joseph W. 
Stewart, Clerk. 

Criminal No. 63221 

United States of America 
vs. 

American Medical Ass'n, a Corporation; The Medical Society of the 
District of Columbia, a Corporation; Harris County Medical 
Association, an Association; Washington Academy of Surgery, an 
Association; Arthur Carlisle Christie, Coursen Baxter Conklin, 
James Bayard Gregg Custis, William Dick Cutter. Morris Fish- 
bein, Thomas Allen Groover, Robert Arthur Hooe, Roscoe Genung 
Leland, Thomas Ernest Mattingly, Leon Alphonso Martel, Francis 
Xavier McGovern, Thomas Edwin Neill, Edward Hiram Reede, 
William Mercer Sprigg, William Joseph Stanton, John Ogle War- 
field, Jr., Olin West, Prentiss Willson, William Creighton Wood¬ 
ward, Wallace Mason Yater, Joseph Rogers Young. 

1938 

Dec. 20—Presentment and Indictment filed. 

1939 

Jan. 12—No. 22: Appearance of John L. Lasky entered. 

“ 16—Each: Appearance of Loesch, Schofield, Loesch and Burke, 
and Edward AL Burke entered. 
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1939 

4 Jan. 16—Each: Appearance of Davies, Richberg, Beebe, Busick 
and Richardson, and Seth W. Richardson entered. 

Nos. 2, 3, 4, 5, 6, 7, 10, 11, 13, 14, 15, 16, 17, 18, 19, 20, 
22, 24, 25, Appearance of Charles S. Baker entered. 

Jan. 25—Edward M. Burke, attorney, admitted for the purpose of 
this trial. 

“ 25—Motion for permission to interrogate Grand Jurors filed. 

Motion of United States Attorney to strike same filed. 
Motion to interrogate and motion to strike argued and 
submitted. 

“ 31—United States Attorney’s motion to strike defendant’s mo¬ 

tion to interrogate Grand Jurors granted. Exception 
noted. (Memo opinion filed.) (Proctor, J.) 

Feb. 3—No. 22, Appearance of John E. Lasky entered for defendant. 

“ 20—Each: Plea in Abatement filed. Demurrer of United 

States to defendant’s Plea in Abatement, and motion to 
dismiss defendant’s Plea in Abatement and Points and 
Authorities in support thereof filed. 

5 Feb. 2S—No. 22, Demurrer to indictment filed. 

Mar. 3—Each: Plea in Abatement, and demurrer and Motion to 
dismiss of United States to defendant’s plea in Abate¬ 
ment, each argued and submitted. 

Mar. 14—United States Attorney’s demurrer to and Motion to dis¬ 
miss defendant’s plea in Abatement heretofore argued 
and submitted, sustained, exception. (Memo opinion 
filed.) (Proctor, J.) 

“ 20—Order sustaining and granting United States Attorney’s 

Demurrer to and motion to dismiss defendant’s plea in 
Abatement, and allowing fourteen days from this date 
to defendants to plead further filed. (Proctor, J.) 

“ 29—Each: Except No. 22. Demurrer to the indictment filed. 

Memorandum of points and authorities in support 
thereof filed. 

Apr. 17—Demurrer and motion to dismiss argued in part and 
continued until tomorrow. 

6 Apr. 18—Demurrer and Motion to dismiss further argued and 

continued until tomorrow. 

Apr. 19—Demurrer and Motion to dismiss further argued and 
submitted to the Court. 

July 26—Each: Demurrer to indictment heretofore argued and sub¬ 
mitted, sustained. Indictment Dismissed. (Memo 
opinion filed.) (Proctor, J.) Exception noted by 
United States Attorneys. 

“ 31—Citation issued to all defendants. Citation returned, 

service acknowledged for all defendants. 

“ 31—Notice of Appeal filed. 

Date July 31, A. D., 1939. 

Attest: 

[seal] Chahi.es E. Stewart, 

Clerk . 

By N. Eloise Naphen, 

Assistant Clerk. 
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Note.— This statement from the docket entries is intended suitably 
to identify the case and not as a substitute for the record on appeal, 
which is to be prepared and certified as provided in Rules 7, 8, and 9, 
of Supreme Court U. S. 

7 United States Court of Appeals for the District of Columbia. 

Filed Aug. 15,1939. Joseph W. Stewart, Clerk. 

District Court of the United States for the District of Columbia. 

Criminal No. 63221 

United States 


vs. 

American Medical Association, et al. 

United States of America, 

District of Columbia , ss: 

Be it remembered, that in the District Court of the United States 
for the District of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled cause, to wit: 

8 District Court of the United States for the District of 

Columbia 

Holding a Criminal Term 

October Term, A. D. 1938 

United States of America, 

District of Columbia , ss: 

Indictment 

Filed in Open Court Dec. 20, 1938 

The Grand Jurors of the United States of America, at a regular 
term of the District Court of the United States for the District of 
Columbia, to wit: the October 1938 term thereof, held at Washington, 
in the District of Columbia, after being duly impanelled, sworn, and 
charged at the term of court aforesaid, as an additional Grand Jury 
in and for said District, inquiring for the said District, upon their 
oaths find and present, as follows: 

9 I 

The Defendants 

1. The following corporations and associations are hereby made 
defendants: 

(1) American Medical Association, incorporated under the laws 
of Illinois and having its office and principal place of business in 
Chicago, Illinois; 
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(2) The Medical Society of the District of Columbia, incorporated 
under an Act of Congress and having its office and principal place 
of business in the District of Columbia; 

(3) Harris County Medical Society, an unincorporated association, 

having its office and its principal place of business in Houston, Harris i 
County, Texas; I 

(4) Washington Academy of Surgery, an unincorporated associa¬ 
tion, having its office and its principal place of business in the Dis¬ 
trict of Columbia. 

2. The following individuals, who will be referred to hereinafter 
as “the individual defendants,” are hereby made defendants: 

Arthur Carlisle Christie. 

Coursen Baxter Conklin. 

James Bayard Gregg Custis. 

William Dick Cutter. 

Morris Fishbein. 

Thomas Allen Groover. 

Robert Arthur Hooe. 

Rosco Genung Leland. 

Leon Alphonse Martel. 

10 Thomas Ernest Mattingly. 

Francis Xavier McGovern. 

Thomas Edwin Xeill. 

Edward Hiram Reede. 

William Mercer Sprigg. 

William Joseph Stanton. 

John Ogle Warfield, Jr. 

Olin West. 

Prentiss Willson. 

William Creighton Woodward. 

Wallace Mason Yater. 

Joseph Rogers Young. 

II 

1 

1 

| 

The Washington Hospitals 

3. Each of the following corporations and associations were 
engaged in the business of operating a hospital throughout the period 
of the conspiracy hereinafter described: 

Central Dispensary and Emergency Hospital. 

Children’s Hospital of the District of Columbia. 

Columbia Hospital for Women. 

Eastern Dispensary and Casualty Hospital. 

Episcopal Eye, Ear, and Throat Hospital. 

Garfield Memorial Hospital. 

Georgetown University Hospital. 

George Washington University Hospital. 

National Homeopathic Hospital of the District of Columbia. 
Providence Hospital. 

Sibley Memorial Hospital. 

Washington Sanitarium and Hospital. 

11 These hospitals are located in Washington in the District of 
Columbia, except that the Washington Sanitarium and Hos- j 
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pital is located in Takoma Park, Maryland. The hospitals listed in 
this paragraph will he referred to collectively hereinafter as “the 
Washington hospitals.” The said hospitals include all of the hos¬ 
pitals in the District of Columbia not operated by the government. 

Ill 

Relationship between Certain Defendants 

A. RELATIONSHIP BETWEEN DEFENDANT AMERICAN MEDICAL ASSOCIATION 
AND DEFENDANTS THE MEDICAL SOCIETY OF THE DISTRICT OF COLUMBIA 
AND HARRIS COUNTY MEDICAL SOCIETY 

4. Membership in defendant American Medical Association is 
ordinarilv obtainable only through afliliated State or territorial medi¬ 
cal associations, known as “constituent” associations or societies of 
American Medical Association. Defendant The Medical Society of 
the District of Columbia is a constituent medical society of defendant 
American Medical Association. Membership in most “constituent” 
associations or societies is ordinarily obtainable only through member¬ 
ship in affiliated county or local medical societies, known as ‘“com¬ 
ponent” societies of those constituent associations and of the Amer¬ 
ican Medical Association. Defendant The Medical Society of the 
District of Columbia has no component societies. Defendant Harris 
County Medical Society is a component medical society 
12 of defendant American Medical Association. Members of 
affiliated component or constituent medical soceties are, ipso 
facto, members of defendant American Medical Association. 


B. MEMBERSHIPS AND OFFICES HELD BY INDIVIDUAL DEFENDANTS 


5. Membership in defendant American Medical Association was 
held by all individual defendants throughout the period of the con¬ 
spiracy hereinafter described. For many yea re. and throughout the 
period of the conspiracy hereinafter described, the following individ¬ 
ual defendants namely: 

Morris Fishbein, Editor of the Journal of the American Medical 
Association; 

01 in West. Secretary and General Manager of the American Medi¬ 
cal Association: 

William Creighton Woodward, Director of the Bureau of Legal 
Medicine and Legislation of the American Medical Association: 

William Dick Cutter, Secretary of the Council on Medical Educa¬ 
tion and Hospitals of the American Medical Association; 

Roseo Genung Leland, Director of the Bureau of Medical Eco¬ 
nomics of the American Medical Association. 

have been employed by defendant American Medical Association in 
the positions indicated and, as the principal full-time officials and 
employees of said defendant Association, have been engaged in the 
active management of its business affairs and have been largely 
instrumental in forming and effectuating its policies and, in 
13 particular, in managing the business affairs and in forming and 
effectuating the policies of said defendant Association herein¬ 
after set forth. 
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(). Membership in defendant The Medical Society of the District 
of Columbia was held, throughout the period of the conspiracy here¬ 
inafter described, by all of the individual defendants except those 
listed in paragraph 5 of this indictment as employees and officials of 
defendant American Medical Association. 

7. Defendant The Medical Society of the District of Columbia 
has an executive committee charged with carrying out the policies 
of the said defendant society. 

8. Offices in defendant The Medical Society of the District of 
Columbia, and membership on the Executive Committee were held 
during all or part of the period of the conspiracy hereinafter de¬ 
scribed by the individual defendants whose names are indicated 
below: 

Thomas Edwin Neill, President, and member of the Executive 
Committee: 

Coursen Baxter Conklin, Secretary-Treasurer, and member of the 
Executive Committee; 

Robert Arthur Hooe, member of the Executive Committee: 

Francis Xavier McGovern, member of the Executive Committee; 

Edward Hiram Reede, member of the Executive Committee; 
14 William Mercer Sprigg, member and Chairman of the Ex¬ 
ecutive Committee; 

Wallace Mason Yater. member of the Executive Committee. 


9. Membership on the Hospital Committee of defendant The Medi¬ 
cal Society of the District of Columbia was held by the individual 
defendants listed below during all or part of the period of the con¬ 
spiracy hereinafter described: 

Leon Alphonse Martel. 

John Ogle Warfield, Jr. 

Joseph Rogers Young. 

10. Membership on regular or attending staffs of the Washington 
hospitals was held by individual defendants throughout the period 
of the conspiracy hereinafter described, as follows: 

Coursen Baxter Conklin, Children’s Hospital of the District of 
Columbia; Eastern Dispensary and Casualty Hospital; George 
Washington University Hospital. 

James Bayard Gregg Custis, National Homeopathic Hospital of j 
the District of Columbia. ^ 

Robert Arthur Hooe. Central Dispensary and Emergency Hos¬ 
pital. 

Thomas Ernest Mattingly, Sibley Memorial Hospital. 

Leon Alphonse Martel, Georgetown University Hospital. 

15 Francis Xavier McGovern, Garfield Memorial Hospital. 

Thomas Edwin Neil, Episcopal Eye, Ear and Throat Hos¬ 
pital: Garfield Memorial Hospital. 

William Mercer Sprigg, Columbia Hospital for Women. 

William Joseph Stanton, Georgetown University Hospital. 

John Ogle Warfield, Jr., Children’s Hospital of the District of 
Columbia: Garfield Memorial Hospital. 

Prentiss Willson. Columbia Hospital for Women. 

Wallace Mason Yater, Georgetown University Hospital. 

Joseph Rogers Young, Eastern Dispensary and Casualty Hospital. 


172170—39-2 
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IV 

The Background of the Conspiracy 

11. In the last few decades great and unprecedented advances in 
medical knowledge and technique have occurred. No single doctor 
now knows or can know enough medical science to enable him to 
render complete and adequate medical care. Specialization in the 
rendition of medical care has necessarily resulted. Costly diagnos¬ 
tic and therapeutic equipment and facilities have now become essen¬ 
tial for the rendition of complete and adequate medical care. The 
cost of complete and adequate medical care has increased sub¬ 
stantially. 

16 12. Many persons embraced within the low income "roup 

in the United States, including the District of Columbia, do 
not now obtain, and cannot now afford to obtain, complete and ade¬ 
quate medical care. 

13. During the last few decades, many general practitioners and 
specialists have associated themselves together in group practice in 
order to reduce the cost and improve the quality of medical care 
by sharing their knowledge and by making joint use of equipment 
and facilities. During the last few decades attempts have been 
made to enable persons in the low income group to meet the cost of 
medical care on a risk sharing prepayment basis and thus to avoid 
excessive economic burdens occasioned by the uneven incidence of 
illness. To achieve these objectives, organizations have been formed 
in which general practitioners and specialists engaged in group 
practice undertake to give complete medical care of high quality 
to persons who pay therefor on a risk sharing prepayment basis. 

14. Experimentation with group medical practice on a risk shar¬ 
ing prepayment basis, if not obstructed by coercive restraints, may 
contribute to the solution of the problem of providing complete and 
adequate medical care. Many surveys of the problem in recent 
years have resulted in recommendations for such experimentation. 
There is reason to believe, and a large body of informed opinion holds, 

that the supplying of medical care in this manner and on this 
IT basis may be so organized as to obtain qualified doctors and 
to afford those doctors conditions of practice which are con¬ 
ducive to a high quality of medical service satisfactory to both 
doctor and patient and which enable the said doctors to find satis¬ 
faction in their work and to obtain a stable, adequate net income; 
moreover, that this method of supplying medical care may be uti¬ 
lized without unduly affecting such free choice of physicians as is 
ordinarily enjoyed by patients and without involving interference 
on the part of laymen with the medical service or with the relation¬ 
ship subsisting between doctor and patient. There is reason to 
believe, and a large body of informed opinion holds, that such 
method of providing medical care is less costly than, and, in many 
respects from the standpoint of both doctor and patient, superior to, 
individual practice on a fee-for-service basis. 

15. Principally for economic reasons and because it has feared, 
for its members, business competition from the doctors connected 
with organizations in which doctors engage in group practice on a 
risk sharing prepayment basis, defendant American Medical Asso- 
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ciation, and the individual defendants employed by said defend¬ 
ant Association, have adopted and for many years have pursued a 
policy of opposition to experimentation with such organizations, 
and have taken affirmative steps to oppose their formation and 
operation throughout the United States. 

18 V 

Tiie Dominant Position of Defendant American Medical Associa¬ 
tion and tiie Circumstances Affording the Defendants, Acting 

Together, Economic and Other Coercive Power to Restrain 

Group Medical Practice on a Risk Sharing Prepayment Basis | 

1 

A. THE IMPORTANCE OF MEMBERSHIP IN MEDICAL SOCIETIES, OF 
CONSULTATIONS, AND OF HOSPITAL PRIVILEGES 

I 

16. Membership in a medical society affiliated with defendant \ 
American Medical Association, and hence in defendant American 
Medical Association itself, is valuable to practicing doctors because 
such membership carries professional prestige, because defendant 
American Medical Association and affiliated societies provide desir¬ 
able services for and contacts to members, and because many doctors 
and many hospitals and others serving the medical profession deal 
only with such doctors as are members of defendant American Medi- j 
cal Association. Exclusion or expulsion from membership in a 
medical society affiliated with defendant American Medical Asso¬ 
ciation, and hence from membership in defendant American Medical 
Association itself, deprives doctors, including doctors engaged in 
group practice on a risk sharing prepayment basis, of these advan¬ 
tages and also injures their professional standing. 

IT. Consultations between doctors are frequently advantageous, 
both to the patient and to the doctors. Defendant American 

19 Medical Association recommends that doctors seek consulta¬ 
tions with other doctors in cases of serious illness. Consulta¬ 
tions with specialists outside of the group is frequently desirable for 
doctors engaged in group practice on a risk sharing prepayment j 
basis. Doctors, including doctors engaged in group practice on a 
risk sharing prepayment basis, are seriously handicapped if they are 
prevented from obtaining consultations. 

18. The privilege of attending and treating their patients in a | 
well-equipped hospital is essential for all practicing surgeons. Such 
privilege is desirable for all practicing doctors. Exclusion from 
hospitals of surgeons and physicians, including those engaged in 
group practice on a risk sharing prepayment basis, seriously re¬ 
strains them in the pursuit of their callings. 

19. It is desirable and frequently essential for the successful con¬ 
duct of the business of organizations engaged in arranging for the 
provision of medical care by salaried doctors engaged in group medi¬ 
cal practice on a risk sharing prepayment basis, and thus for the 
members of or subscribers to such organizations, that the doctors 
composing the medical staffs thereof, equally with other doctors, be 
afforded the opportunity of obtaining, and" be not prevented from 
obtaining, memberships in medical societies, consultations with other 
doctors, and the use of hospital facilities. 
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20 B. POWER OF CERTAIN DEFENDANTS TO EXCLUDE AND TO EXPEL 

DOCTORS ENGAGED IN GROUP PRACTICE ON A RISK SHARING PRE¬ 
PAYMENT BASIS FROM MEMBERSHIP IN MEDICAL SOCIETIES 

20. A large percentage of the doctors practicing in the District 
of Columbia (in excess of 800) are members of defendant The Medi¬ 
cal Society of the District of Columbia, and thus of defendant Ameri¬ 
can Medical Association. There are approximately 14f>,000 doctors 
engaged in practice in the United States. Approximately 110.000 
doctors are members of defendant American Medical Association. 
Defendant American Medical Association has a gross income of sev¬ 
eral million dollars a year, and its investments in capital assets have 
been and are substantial; it employs about 500 persons in the conduct 
of its business. Defendant American Medical Association is engaged 
in the business of publishing a weekly magazine known as The Jour- 

' nal of the American Medical Association, which has a weekly circula¬ 
tion of approximately 95.000: it is the only medical journal with an 
extensive circulation among the members of the medical profession. 

' The said Journal contains a section entitled “Organization Section,” 
devoted to organizational, business, economic, and social aspects of 
medical practice. The said Journal has been edited and managed 
in such a manner as to express the policy of defendant American 
Medical Association and of the individual defendants employed 

21 by it of opposition to group medical practice on a risk shar¬ 
ing prepayment basis and to further the effectuation of such 

policy of opposition. The columns of said Journal have not been 
open for the expression of contrary views about group medical prac¬ 
tice on a risk sharing prepayment basis. Defendant American Medi¬ 
cal Association maintains a bureau known as the Bureau of Medical 
Economics, which concerns itself with the economic organization of 
the practice of medicine. The said Bureau of Medical Economics 
has taken a leading part in carrying out defendant American Medical 
Association’s policy of opposing, discouraging, and suppressing 
group medical practice on a risk sharing prepayment basis. By 
reason of its size, organization, and activities, defendant American 
Medical Association is the only important society representative of 
the medical profession in the United States. The medical profession 
in the United States and its policies are influenced and to a great 
extent controlled by defendant American Medical Association. 

21. Defendant American Medical Association has promulgated 
certain rules, called by it “Principles of Medical Ethics,” which pur¬ 
port to define the duties of doctors in their relations with their pa¬ 
tients and among themselves. The constituent and component socie¬ 
ties of defendant American Medical Association, including defend¬ 
ant The Medical Society of the District of Columbia and 

22 defendant Harris County Medical Society, have adopted and 
they govern their members by the said “Principles of Medi¬ 
cal Ethics.” The members of defendant The Medical Society 
of the District of Columbia are required to, and do, pledge them¬ 
selves to comply with said principles. These so-called “Principles 
of Medical Ethics” are expressed in the form of indefinite stand- 
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ards and, as interpreted and applied by defendant American 
Medical Association and its affiliated constituent and component so¬ 
cieties, are not confined to requirements of ethical, moral, or legal 
conduct, but embody as well purely economic restrictions upon the 
practice of medicine. Under these rules, so interpreted, defendant 
American Medical Association and its affiliated constituent and com¬ 
ponent societies can, and frequently do, condemn as “unethical” 
group medical practice on a risk sharing prepayment basis, princi¬ 
pally because such practice is in business competition with and 
threatens the incomes of doctors engaged in practice on a fee for 
service basis, and particularly of doctors so practicing who are mem¬ 
bers of defendant American Medical Association and its affiliated 
constituent and component societies. 

22. The affiliated constituent and component societies of defendant 
American Medical Association, including defendant The Medical 
Society of the District of Columbia and defendant Harris County 

Medical Society, act as enforcing agencies of defendant Ameri- 

23 can Medical Association with respect to the “Principles of 
Medical Ethics.’’ Said constituent and component societies, 

including defendant The Medical Society of the District of Colum¬ 
bia and defendant Harris County Medical Society, under the super¬ 
vision ana control of defendant American Medical Association, have 
the power to, and do, suspend, expel, or otherwise discipline mem¬ 
bers claimed by said defendant societies and associations to have 
violated the “Principles of Medical Ethics.” Principally for the 
reasons hereinabove set forth, defendants American Medical Associa¬ 
tion, The Medical Society of the District of Columbia, and Harris 
County Medical Society possess power to expel or exclude from 
membership a doctor disapproved by them solely because he has 
associated nimself with group medical practice on a risk sharing 
prepayment basis. 

C. POWER OF CERTAIN DEFENDANTS TO RESTRAIN DOCTORS FROM ENGAGING 
IN GROUP MEDICAL PRACTICE ON A RISK SHARING PREPAYMENT BASIS 
AND TO RESTRAIN DOCTORS FROM CONSULTING WITH DOCTORS SO ENGAGED 

23. A provision, to wit: Chapter IX. Article IV. Section 5 of the 
constitution of defendant The Medical Society of the District of 
Columbia prohibits any professional relationship whatsoever, includ¬ 
ing consultations, between members of the said defendant Society on 
the one hand and, on the other, any doctor, organization or group 
rendering medical care within the District of Columbia or within 
ten miles thereof, which doctor, organization, or group has not been 

“approved” by defendant The Medical Society of the District 

24 of Columbia. Bv reason of this provision, and by reason of 
the power of defendant The Medical Society of the District 

of Columbia to exclude applicants for membership, and to suspend, 
expel, or otherwise discipline its members, under the supervision and 
control of defendant American Medical Association, said defend¬ 
ants have power to deter doctors from engaging in group medical 
practice on a risk sharing prepayment basis or from consulting with 
doctors engaged in such group practice. 


- 
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D. POWER OF CERTAIN DEFENDANTS TO RESTRAIN DOCTORS ENGAGED IN 

GROUP PRACTICE ON A RISK SHARING PREPAYMENT BASIS FROM OBTAIN¬ 
ING ACCESS TO HOSPITAL FACILITIES. 

24. The medical services and the determination of the medical 
policies of the Washington hospitals are controlled in each such hos¬ 
pital by a medical staff, consisting of doctors appointed thereto by 
the governing: body of the hospital and commonly designated as the 
“regular” or “attending” staff of the hospital. Doctors on such a 
“regular” or “attending” staff of a Washington hospital are priv¬ 
ileged to treat and operate upon their private patients within that 
hospital and to use the facilities thereof. Each Washington hos¬ 
pital also has a “courtesy” staff, comprising those doctors, not on its 
“regular” or “attending” staff, who are permitted to treat or operate 
on their patients in that hospital. Except in emergency cases, only 

those doctors who have been appointed to the “attending” or 

25 “regular” staff or to the “courtesy” staff of a Washington hos¬ 
pital are permitted to treat or operate on patients within that 

hospital. Formal appointment to the courtesy staff of each 
Washington hospital is made by the governing body of that hospital. 

25. Applications for appointment to the courtesy staff of each 
Washington hospital are passed upon by the attending or regular 
staff of that hospital. Each Washington hospital, acting through 
its governing body, ordinarily finds it expedient to follow, and ordi¬ 
narily does follow, the recommendations of its attending or regular 
staff with respect to appointments to its courtesy staff. Nearly all 
members of the attending or regular staff of each Washington hos¬ 
pital are members of defendant The Medical Society of the District 
of Columbia and of defendant American Medical Association. As 
such members, they know, and can and do communicate to the Wash¬ 
ington hospitals, the policies and wishes of defendant The Medical 
Society of the District of Columbia and of defendant American 
Medical Association. 

26. Defendant The Medical Society of the District of Columbia 
has a standing committee, known as the Hospital Committee, com¬ 
posed of a member of the regular or attending staff of each Wash¬ 
ington hospital, whose function it is to communicate to the 
Washington hospitals the policies and wishes of defendant The 
Medical Society of the District of Columbia, to endeavor to obtain 

compliance by the Washington hospitals with those wishes 

26 and policies, and further, to keep defendant The Medical 
Society of the District of Columbia informed with respect 

to compliance by the Washington hospitals with those wishes and 
policies. 

27. Defendant The Medical Society of the District of Columbia 
has approved each of the Washington hospitals located in Wash¬ 
ington. Defendant The Medical Society of the District of Colum¬ 
bia, by withdrawing its approval of a Washington hospital, makes 
a member of the attending or regular medical staff of that hospital 
who continues to serve on such staff subject to disciplinary action 
by said defendant society, including expulsion from said society. 
Simultaneous withdrawal of the members of its regular or attend¬ 
ing staff from a Washington hospital, in order to obtain compliance 
by that hospital with the wishes and policies of the defendant The 
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Medical Society of the District of Columbia, would deprive the 
hospital of services essential to it, would cause it a loss of prestige, 
and would thereby seriously injure the said hospital. 

28. Defendant Washington Academy of Surgery makes recom¬ 
mendations to some of the Washington hospitals with respect to 
appointments to their courtesy staffs. In making such recommen¬ 
dations, defendant Washington Academy of Surgery can and does 
carry out the policies and wishes of defendant The Medical So- j 
ciety of the District of Columbia. The recommendations of de¬ 
fendant Washington Academy of Surgery with respect to such 

27 appointments are ordinarily followed by the regular or at¬ 
tending staff of the Washington hospitals in making recom¬ 
mendations to the governing bodies of such hospitals with respect 
to applications for such appointments. 

29. Medical students and doctors receiving postgraduate train¬ 
ing in hospitals, ordinarily known as “interns” and “residents,” 
render valuable services to the hospitals without substantial com¬ 
pensation. Defendant American Medical Association, by means 
of periodic inspections, determines and declares what hospitals in 
the United States it believes are suitable for postgraduate training 
of interns and residents. No other public or private agency rates 
hospitals for this purpose. In order to obtain credit generally 
throughout the medical profession for postgraduate training in hos- j 
pitals, and frequently in order to obtain a medical degree or a license 
to practice, it is necessary for medical students and doctors to take 
such training in hospitals which defendant American Medical Asso¬ 
ciation has approved for that purpose. Loss of approval by defend- j 
ant American Medical Association therefore not only causes a loss 
of prestige to a hospital, but also ordinarily prevents a hospital from 
obtaining interns and residents. Inability to obtain interns and resi¬ 
dents ordinarily compels a hospital to employ house doctors, at sub¬ 
stantial expense. 

30. Defendant American Medical Association has adopted the 
policy that hospitals approved by it for intern and resident 

28 training should have on their medical staffs only doctors who j 
are members of defendant American Medical Association. 

31. Each Washington hospital is approved by defendant American 
Medical Association for the training of interns or of residents or of 
both. The power of defendant American Medical Association to 
withdraw such approval gives defendant American Medical Associa¬ 
tion power to enforce compliance by Washington hospitals with the 
policies and wishes of defendant The Medical Society of the District 
of Columbia and of defendant American Medical Association. 

32. Principally for the reasons hereinabove alleged, defendants 
American Medical Association, The Medical Society of the District of 
Columbia, and Washington Academy of Surgery possess power to 
expel or exclude a doctor, disapproved by them solely because he has 
engaged in group medical practice on a risk sharing prepayment 
basis, from attending and treating his patients in the Washington 
hospitals, the said Washington hospitals including all the hospitals 
in the District of Columbia in which private patients may be treated 
by doctors. 
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VI 

The Conspiracy 

33. Group Health Association. Inc. was incorporated on February 
10, 1037. and authorized to do business under and by virtue of the 

laws of Congress for the District of Columbia. Said corpora- 
20 tion is a non-profit, cooperative association of employees of 
certain departments in the executive branch of the United 
States Government employed in the District of Columbia. Most 
members of Group Health Association. Inc., are embraced within the 
low income group. over S0'< of them earning annual incomes of not 
more than $2,000. Said corporation is engaged in the District of 
Columbia in tlie business of arrangin'! for the provision of medical 
care and hospitalization to its members and their dependents on a 
risk sharing prepayment basis. Said corporation collects monthly 
payments in the form of dues from its members. Medical can* is 
provided bv a medical staff consisting of salaried general practitioners 
and specialists engaged in group practice under the sole direction of 
a medical director. Said corporation pays adequate salaries to the 
doctors on its medical stall and provides the medical stall' with a 
modern, well equipped clinic, which was opened on November 1. 1037. 
Said corporation also defrays, within limits, tin* expenses of hospitali¬ 
zation of its members and their dependents. The personal relation¬ 
ship ordinarily existing between doctor and patient obtains between 
the doctors on the medical staff of Group Health Association, Inc. 
and their Group Health Association, Inc. patients. 

34. Beginning in January. 1037. or shortly thereafter, and con¬ 
tinuing to the date of the presentation of this indictment, the 

30 defendants, and certain members of defendant The Medical 
Society of the District of Columbia not made defendants, and 
the Washington hospitals, and other persons to the grand jurors un¬ 
known. well knowing the foregoing facts, have combined and con¬ 
spired together for the purpose of rest-raining trade in the District of 
Columbia, that is to say: 

(1) for the purpose of restraining (Inmp Health Association, Inc., 
in its business of arranging for the provision of medical ••are and 
hospitalization to its members and their dependents on a risk-sharing 
prepayment basis: 

(2) for the purpose of restraining the member* of Group Ib-alth 
Association, Inc., in obtaining, by cooperative eH’orts. adequate medi¬ 
cal care for themselves and their dependents from doctors engaged 
in group medical practice on a risk-sharing prepayment basis: 
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(*>) for the purpose of restraining the Washington 
the business of operating such hospitals. 


m >U ub 


In so doing, defendants have then and then* engaged in an 
unlawful combination and conspiracy in restraint of trade in 
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and of the District of Columbia in violation of Section 3 of the Act 
of Congress on July 2, 1890, known as the Sherman Antitrust Act. 

35. Throughout the period covered by this indictment, Group 
Health Association, Inc., and its medical staff were discussed at fre¬ 
fluent meetings of defendant The Medical Society of the District of 
Columbia and of committees of said defendant Society, and at other 
meetings and conferences. At such meetings and conferences, the 
combination and conspiracy hereinabove described was proposed, 
discussed, and formed, in part, and carried on in part. Plans, under¬ 
standings. and agreements to accomplish the unlawful purposes here¬ 
inabove described were proposed, discussed, and adopted at such 
meetings. Many of such plans, understandings, and agreements were 
set forth in formal resolutions adopted by defendant, The Medical 
Society of the District of Columbia, and by the committees thereof. 
Among such resolutions was the following resolution adopted at a 
meeting of defendant, The Medical Society of the District of Co¬ 
lumbia, held in Washington in the District of Columbia on November 


3. 


32 


"Whereas The Medical Society of the District of Columbia has an 
apparent means of hindering the successful operation of Group 
Health Association, Inc., if it can prevent patients of 
physicians in its employ being received in the local private 
hospitals; and 

Whereas, The Medical Society of the District of Columbia has no 
direct control over the policies of such hospitals a- determined by 
their lay hoards of directors, except through its control of its own 
members serving on their medical staff's: and 

Whereas, conflicts between the Medical Society of the District of 
Columbia and any local hospitals arising from an attempt to enforce 
the provisions of Chapter IX, Article IV, Section 5. of its Consti¬ 
tution should be assiduously avoided, if possible, because of the un¬ 
favorable publicity that would accrue to its own members: therefore, 
be it- 

Resolved, That the Hospital Committee be, and is hereby, directed 
to give careful study and consideration to all phases of this subject 
and report back to the Society, at the earliest practicable date, its 
recommendations as to the best way of bringing this question to the 
attention of the medical boards and boards of directors of the vari¬ 
ous local hospitals in such a manner as to insure the maximum 
amount of practical accomplishment with the minimum amount of 
friction and conflict. 

Following adoption of the said resolution of November 3. 1937. the 
combination and conspiracy hereinabove described was further dis¬ 
cussed and carried on at later meetings of defendant The Medical 
Society of the District of Columbia and of committees of said 
33 defendant Society, and at other meetings and conferences. 

Said meetings were held, said resolutions were adopted, and 
said plans, understandings, and agreements were proposed, discussed, 
and adopted, with the knowledge, approval and assistance of de¬ 
fendant American Medical Association and of the individual defend¬ 
ants who are employed by defendant American Medical Association. 

30. The combination and conspiracy hereinabove described and 
the intended restraints which have resulted therefrom have been ef- 
172170 — ay - a 
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fectuated in the following maimer ami by the following means, 
among others, to wit: 

(a) Defendants have combined and conspired with the plan and 
purpose to hinder and obstruct Group Health Association. Inc. in 
procuring and retaining on its medical stall' qualified doctors, and 
to hinder and obstruct the doctors serving on that stall from ob¬ 
taining consultations with other doctors and specialists practicing 
in the District of (’ohtmbia. Pursuant to this plan and purpose the 
defendants have performed, among others, the following acts: De¬ 
fendants (other than defendants Washington Academy of Surgery 
and Harris County M'd’cal Society) circulated a "white list" of 
organizations, group- and individuals approved by defendant The 
Medical Society of the I)'-trict of ('ohunbia. omitting from said 
"white list" the name of Group Health Association. Inc. with the 
intent and tmrpose of threatening with disciplinary action 
f any doctors, menthols of defendant The Medical Society of the 
District of Colombia, who should become members of the 
medical stall' of Groun Heai’h A-soctation. Inc. or who should, con¬ 
sult whh member- of the medical stall’of Group Health Association. 
Inc. Defendant-- (other than defendants Washington Academy of 
Surgorv and Harris County Medical Society! instituted disciplinary 
proceeding- against two doctors, who were the only doctors on the 
medical stall' of Group Health Association. Inc. who were mouthers 
of defendant The Med’ca! S'chev of the District of Cohimbia. 
Principally by means of such disciplinary proceedings, the said 
defendants induced and coerc'd one of the -aid doctors to resign 
from the spiff of Group Health Association. Inc., and brought about 
the expulsion of the other doctor from membership in defendant 
The Medical Society of the Di-lrict of Golnmbia. Defendant Harris 
County Medical Society at the request of defendant The Medical 
Society of the District of Columbia and of the other defendants 
(except defendant Washington Academy of Surgery), instituted 
disciplinary proceedings against a doctor on the medical staff of 
Group Hea’th Association, !>»<•. who was a member in good standing 
of said defendant Harris County Medical Society and the only other 
doctor on the medical staff of Group Health Association. Inc. who 
was a member of defendant American Medical Association. The 
do. tors against whom the above described disciplinarv pro- 
eeedings were instituted were and are qualified, ethical doctors 
m good landing: the disciplinary proceedings above described 
we’v ins! it Hied against these doctors because of their associat ion with 
Group Health v -sociavion, Inc., and for the purpose of depriving 
the s.-dd Group Health Association. Inc. doctors of the privileges of 
consulting with other doctors and of using the facilities of the 
W:t hington hospital-. The said defendants also instituted similar 
d>1 narv pro ceding- against a specialist practicing medicine in 
th“ De-tret of Columbia. on the alleged ground that he had eon- 
-•ulted with a doctor on the stall of Group Health A-'-or»ation. Ine., 
int; uding thereby to penalize the said special's* f• >• failing to boycott 
Group Health Association. Inc. doctors and thereby to induce other 
specialists to boycott Group Health Association, Inc. doctors. Prin¬ 
cipally by the means hereinabove described, defendants have coerced 
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doctors to boycott Group 1 It*aItli Associat ion. Inc. by refraining from 
becoming members of or by resignin'! from, the medical staff of 
(irotip Health Association, Inc., and to boycott doctors on the med¬ 
ical .st a if of Group Health Association. Inc. by refusing to consult 
with them about their patients. IJy thus coercing doctors, defend¬ 
ants hindered and obstructed Group Health Association. Inc. in pro¬ 
curin':' and retaining on its medical stall’ qualified doctors, and hin¬ 
dered and obstructed doctors on the medical stall of Group 
oG Health Association. Inc. in obtaining consultations with doc¬ 
tors not on that stall. 

(1>) Defendants have combined and conspired with the plan and 
purpose to hinder and obstruct Group Health Association, Inc. in 
obtaining access to hospital facilities lor ils memners, and to hinder 
and obstruct the doctors on the medical stall' of Group Health Asso¬ 
ciation. Inc. from treating and operating upon their patients in 
Washington hospitals. Pursuant to this plan and purpose, defend¬ 
ants have performed. among others, the following acts: Defendants 
(other than defendants Washington Academy of Mirgery and Harris 
County Medical Society) circulated among the Washington hospitals 
a ‘’white list** of organizations, groups and individuals approved by 
defendant The Medical Society of the District of Columbia, omit¬ 
ting from said "white list*' the name of Group Health Association, 
Inc. with the intent and purpose of threatening with punitive action 
any such hospital which should admit to its courtesy stall' a doctor 
on the medical staff of Group Health Association. Inc., however 
qualified or however great his professional skill. Defendants (other 
than defendants Washington Academy of Surgery and Harris County 
Medical Society) urged and demanded that the Washington hospitals 
admit to their staffs only those doctors who were member of de¬ 
fendant The Medical Society of the District of Columbia or of 
157 neighboring medical societies alhliatcd with defendant Ameri¬ 
can Medical Association and. hence, of defendant American 
Medical Association, well knowing that doctors on the medical staff 
of Group Health Association. Inc., were not permitted, and intending 
that they he not permitted, to become or remain members of such 
societies. Defendant Washington Academy of Surgery recommended 
to those Washington hospitals which made inquiry of ii that said 
ho-pit::Is exclude from their courtesy staff- the surgeon on the medi¬ 
cal staff of Group Health Association. lino: in so doing, said defend¬ 
ant Washington Academy of Surgery based it> action principally 
upon the membership of said surgeon on the medical staff of Group 
Health Association. Inc. The Washington hospitals have failed 
and refused to appoint the surgeon on the medical staff of Group 
Health Association. Inc. to their courtesy staffs notwithstanding tin* 
fact that said surgeon is qualified and competent in the practice of 
surgery: in so doing, the said hospitals bused their actions princi¬ 
pally upon tin* membership of said surgeon on tin* medical staff of 
Group Health Association. Inc. Defendants (other than, defendants 
Washington Academy of Siu'gei y cud He: v:~ (\,mrv Medical So- 
eiet v >. by threatening to deprive bun of courtstaff privileges at 
a We hington hospital, induced a physician * ■ s!aff of 
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Group Health Association. Inc. to resign from the said Associa¬ 
tion's medical stati'. Principally by the means hereinabove 

38 described, defendants have coerced the Washington hospitals 
to boycott Group Health Association. Inc. and the doctors on 

the said Association’s stall*. Hy thus coercing the Washington hos¬ 
pitals. defendants hindered and obstructed Group Health Associa¬ 
tion, Inc. in obtaining access to hospital facilities for its members, 
and hindered and obstructed the doctors on the medical staff of 
Group Health Association. Inc. from treating and operating upon 
their patients in the Washington hospitals. 

37. Some defendants have performed certain of the acts herein set 
forth in the formation and in the furtherance of the combination 
and conspiracy, while other defendants have performed other of the 
acts herein set forth in the formation and in the furtherance of the 
combination and conspiracy. Each defendant has, however, know¬ 
ingly participated in the formation and furtherance of the combina¬ 
tion and conspiracy, pursuant to the common purposes set forth in 
paragraph 34 of this indictment. 

38. The combination and conspiracy hereinabove described, effectu¬ 
ated in part in the manner and by the means hereinabove alleged, 
has, as intended by defendants, prevented doctors from becoming 
or remaining members of the medical staff of Group Health Associa¬ 
tion, Inc., and has prevented other doctors from consulting with 

the doctors on the medical staff of Group Health Association, 

39 Inc., and has prevented doctors on the medical staff of Group 
Health Association. Inc., from treating and operating on their 

patients in any of the hospitals in or near the District of Columbia. 
Principally by these means, defendants, in thus combining and con¬ 
spiring, have substantially accomplished all the illegal purposes set 
forth in paragraph 34 of this indictment, and have succeeded in 
imposing all said intended restraints of trade. 

VII i 

Jurisdiction and Venue 

39. The combination and conspiracy herein set forth has been 
formed to a large extent and. as intended by the defendants, has 
operated and been carried out to a large extent, within the District 
of Columbia. Most of the restraints of trade resulting from such 
combination and conspiracy have been imposed and effected in the 
District of Columbia. Among other acts done in the District of 
Columbia for the purpose of effectuating the combination and con¬ 
spiracy alleged in this indictment was the adoption of the resolution 
set forth in paragraph 35 of this indictment, at a meeting of de¬ 
fendant The Medical Society of the District of Columbia. 

40 And so tin* Grand Jurors aforesaid, upon their oaths afore¬ 
said. do find and present that defendants, throughout the 

period aforesaid, at the places, and in the manner and form aforesaid, 
unlawfully have engaged in a continuing combination and conspiracy 
in rest mint of the aforesaid trade and commerce in and of the 
District of Columbia: contrary to the statute in such case made and 
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provided, and against the peace and dignity of the United States 
of America. 

John Henry Lew in, 

Allan Hart, 

Douglas B. Maggs, 

Grant W. Kelleher, 

Special Asristants to the Attorney General. 

Thurman Arnold, 

Assistant Attorney General. 

David A. Pine, 

Attorney of the United States in, and for the District of 
Colum. hi a. 

[Endorsed:] Criminal Xo. 63221. United States vs. American 
Medical Association, et al. Indictment. A true bill. William M. 
Beall. Foreman. 

41 Demurrer of the Defendant Prentiss "Willson to the indictment 

Filed February 28. 1939 


Comes now the defendant. Prentiss Willson, by his attorneys, and 
says that the indictment herein is bad in substance. 

(S) John E. Laskey, 

John E. Laskey, 

(S) John L. Laskey. 

John L. Laskey. 

Attorneys for Defendant Prentiss Willson. 

Note. —Among the matters of law intended to be argued in sup¬ 
port of the foregoing demurrer are the following: 

1. The indictment does not charge any offense under the laws of 
the United States. 

2. The indictment does not allege facts sufficient in law to constitute 
any offense within the provisions of any statute of the United States. 

3. The indictment does not fully, directly and clearly set forth all 
the elements necessary to constitute the offense attempted to be 
charged. 

4. The indictment does not charge a contract, combination, or con¬ 
spiracy in restraint of trade or commerce of the District of Columbia. 

f>. The indictment fails to state facts showing the making of any 
contract or the engaging in any combination or conspiracy, in re¬ 
st raint oft rade of the District of Columbia. 

0. The indictment charges no contract, combination, or conspiracy 
which, by reason of intent or the inherent nature of the contemplated 
acts, prejudices the public interests by unduly restraining competition 
or unduly obstructing tin* course of trade. 

42 7. The indictment fails to state facts showing either a direct 

or an indirect or an incidental restraint of trade or commerce 
of the District of Columbia. 

8. The indictment fails to state any facts showing any unreason¬ 
able restraint of any person-or corporation engaged in trade or com¬ 
merce in or of the District of Columbia. 
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9. The indictment fails to state any facts showing any restriction of 
competition in trade or commerce in or of the District of Columbia. 

10. The indictment does not charge that the individuals named in 
said indictment, or any of them, combined or conspired together for 
the purpose of restraining trade in the District of Columbia, or en¬ 
gaged in any combination or conspiracy in restraint of trade in or 
of the District of Columbia. 

11. The indictment does not find or present that said individuals or 
any of them have engaged in a continuing combination or conspiracy 
in restraint of trade or commerce in or of the District of Columbia. 

12. The indictment fails to state facts showing the engaging by the 
defendants, or any of them, in any combination or conspiracy in re¬ 
straint of trade of the District of Columbia. 

13. The indictment fails to state facts showing the engaging bv the 
defendants, or any of them, in any combination or conspiracy in 
restraint of trade or commerce of the District of Columbia. 

14. The indictment fails to aver that the individuals named in 
said indictment, or any of them, authorized, ordered, or did any of 
the acts or things constituting all or any part of the offenses attempted 
to be charged in said indictment. 

15. The indictment fails to state facts showing or tending to show 
that any alleged plans, undertakings, or agreements of the defendants, 
or any of them, were made or carried out. or intended to be carried 
out, in any unlawful or unreasonable manner or bv any unlawful or 

unreasonable means. 

43 1G. The indictment fails to set forth intents or acts of the 

defendants, or any of them, with reasonable particularity, or 
with any particularity, of name. time, place, or circumstance. 

17. Said indictment fails to specify how any of the acts alleged 
to have been performed by the defendants, or any of them, in any 
way related to or effectuated, or were intended to effectuate, any 
combination or conspiracy or any restraint resulting from any com¬ 
bination or conspiracy. 

18. The indictment fails to identify or specify the trade or com¬ 
merce, or to state any facts concerning the nature, character, or 
extent of the trade or commerce, restraint of which is attempted to 
be charged against defendants, and fads to allege facts showing that 
any trade or commerce in or of the District of Columbia, or else¬ 
where. has been or could be restrained by any acts charged against 
the defendants. 

19. The indictment is defective in that it is made tip in large part 
of allegations of conclusions and opinions, with no foundation of 
averred fact therefor. 

20. The indictment is defective, in that it is vague, indefinite, and 
uncertain in its allegations, and fails to describe with reasonable 
particularity the offense attempted to be charged, so that defendants 
may intelligently prepare their defense and make proper defense to 
the charges attempted to be made against them. 

21. The indictment is vague, indefinite, and uncertain, in that it 
fails to advise defendants of the identity, the nature or the character 
of the trade or commerce, conspiracy to restrain which is attempted 
to be charged, or how or in what manner any alleged acts or conduct 
of the defendants, or any of them, resulted, or could result in a 
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restraint of trade or commerce in or of the District of Columbia. 

22. Said indictment charges no criminal offense, in that it pur¬ 
ports to charge a conspiracy in restraint of trade and commerce 
among incorporated and unincorporated associations, and their offi¬ 
cers. employees, and members, none of which associations or indi¬ 
viduals are stated in said indictment to be engaged in any 

44 trade or commerce in or of the District of Columbia or 
elsewhere. 

23. The indictment is defective in that it purports to charge a 
combination and conspiracy for the purpose of restraining trade in 
the District of Columbia, that is to say, for the purpose of restraining 
Group Health Association, Inc., a corporation, unnamed members of 
said corporation, unnamed doctors on its medical staff, some of the 
individuals named in said indictment, and other unnamed doctors 
and certain hospitals not made defendants, in connection with alleged 
matters not constituting nor alleged to constitute trade or commerce, 
nor having nor alleged to have any relation to trade or commerce, 
in or of the District of Columbia or elsewhere. 

24. The indictment is defective, in that the allegations of para¬ 
graphs 11 to 19, inclusive, of said indictment are conclusions and 
statements of opinion, and inferences from conclusions and opinions, 
without averments of supporting facts; and in that the allegations of 
paragraphs 20 to 32. inclusive, of said indictment consist in large 
part of conclusions, statements of opinion, and inferences from con¬ 
clusions and opinions, unsupported by averments of fact; and 
defendants cannot lawfully be charged with knowledge of such con- 
elusions, opinions, and inferences; further, in that none of the matters 
of alleged fact, and none of the conclusions, opinions, and inferences, 
appearing in said paragraphs 11 to 32, inclusive, of said indictment, 
relate to or concern trade or commerce in or of the District of 
Columbia. 

25. Said indictment is defective in that it appears upon the face 
thereof that Group Health Association. Inc., is a corporation au¬ 
thorized to do business by virtue of the laws of Congress for the 
District of Columbia, and is engaged in the business of arranging 
for the provision of medical care and hospitalization to its members 
and their dependents on a risk-sharing prepayment basis, and 
thereby is illegally practicing medicine in the District of Columbia; 
and the acts alleged in the indictment as hindering and obstructing 
said Group Health Association. Inc., constitute no violation of law. 

2G. Said indictment is defective in that the averments of Section 
VI thereof, entitled “The Conspiracy,” are inconsistent with 

45 and at variance with the averments of Section IV thereof, 
entitled “The Background of the Conspiracy,’- because said 

Section VI does not aver that Group Health Association, Inc., has 
the costly diagnostic and therapeutic equipment and facilities alleged 
to be essential for the rendition of complete and adequate medical 
service, nor that the practitioners and specialists employed by Group 
Health Association, Inc., on its medical staff have reduced the cost 
or improved the quality of medical care by sharing their knowledge, 
nor that Group Health Association. Inc., attempts to, or does, enable 
its members to avoid excessive economic burdens occasioned by the 
uneven incidence of illness, nor that said general practitioners and 
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specialists on said medical staff undertake to give, or are qualified 
1 to give, complete medical care of high quality, nor that Group Health 
Association, Inc., in its said business of arranging for the provision 
of medical care to its members, is contributing or can contribute to 
the solution of the problem of providing complete and adequate care, 
nor that Group Health Association, Inc., is so organized as to obtain 
qualified doctors or to afford conditions of practice conducive to a 
nigh quality of medical service, nor that the method used by Group 
Health Association, Inc., in providing medical care is utilized without 
unduly affecting free choice of physicians or interference from lay¬ 
men with the medical service or the relationship subsisting between 
i doctor and patient, or that said method is less costly than, or in any 
respect superior to, individual practice on a fee for service basis. 

27. The indictment is defective in that it fails to allege any facts 
showing that defendants or any of them combined or conspired 
together for the purpose of restraining Group Health Association, 
i Inc., in its business of arranging for the provision of medical care 
to its members and their dependents, or in its business of arranging 
for the provision of hospitalization to its members and their de- 
j pendents, or in conducting its said business on a risk-sharing pre¬ 
payment basis or any basis, or for any purpose. 

46 28. The indictment is defective in that it fails to allege any 

facts showing that defendants or any of them have combined 
or conspired together for the purpose of restraining the members of 
Group Health Association, Inc., in obtaining, by cooperative efforts 
or otherwise, adequate medical care, or any medical care, for them¬ 
selves or their dependents, from doctors engaged in group medical 
practice, or from any doctors, on a risk-sharing prepayment basis or 
any basis: but on the contrary, said indictment shows on its face 
that the matter of arranging for the provision of medical care and 
hospitalization to members of Group Health Association, Inc., and 
their dependents is a matter between said members and said cor¬ 
poration, for which said members pay monthly dues to said corpora¬ 
tion; and said indictment fails to show that Group Health Associa¬ 
tion, Inc., is engaged in the business of arranging for the provision, 
or of providing, adequate medical care to its members and their de¬ 
pendents. from doctors engaged in group medical practice or any 
doctors, on any basis whatsoever; and said indictment fails to state 
facts showing that any doctors in the District of Columbia are en¬ 
gaged in group medical practice on a risk-sharing prepayment basis. 

29. Said indictment is defective in that it fails to allege any facts 
showing that defendants or any of them have combined or conspired 
for the purpose of restraining doctors serving on the medical staff 
of Group Health Association, Inc., in the pursuit of their callings; 
but on the contrary said indictment shows on its face that said doc¬ 
tors serving on said medical staff are salaried employees of Group 
Health Association, Inc., acting under the sole direction of a medical 
director, and the matter of providing medical care through such sal¬ 
aried employees of said corporation is solely between said corpora¬ 
tion and its employees and members, and said indictment states no 
facts showing or tending to show a purpose on the part of defendants 
or any of them to restrain any relations between Group Health 
Association, Inc., and its members and employees. 


UNITED STATES VS. AMERICAN MEDICAL ASSOCIATION ET AL. 23 


47 30. Said indictment is defective in that it fails to allege any 

facts to sustain the charge that defendant, or any of them, 
combined or conspired for the purpose of restraining doctors (not 
on the staff of Group Health Association, Inc.) practicing in the 
District of Columbia, including the doctors so practicing who are 
made defendants in said indictment, in the pursuit of their callings, 
because it fails to allege any facts showing that the individuals 
named in said indictment combined or conspired for the purpose 
of restraining themselves, or any other doctors in the District of 
Columbia, in the pursuit of their callings, or that said individuals 
combined or conspired for any purpose whatsoever. 

31. Said indictment is defective in that it fails to state any facts 
showing or tending to show that defendants, or any of them, have 
combined or conspired for the purpose of restraining the Washing¬ 
ton hospitals in the business of operating such hospitals, or that the 
Washington hospitals have been restrained, hindered or obstructed 
in the business of operating such hospitals. 

32. Said indictment is defective in that it fails to specify how any 
hindering or obstructing of Group Health Association, Inc., or of 
the doctors employed by it. on its medical stall, if any such hindering 
or obstructing existed, tended or could tend to effectuate any com¬ 
bination or conspiracy in restraint of trade. 

33. Said indictment is defective, in that it appears on its face 
that the situation of fact and of law upon which said indictment 
is intended to operate, and the matter affected by the restraints 
charged therein, involve and concern the performance of labor by 
human beings, which labor of human beings is not a commodity or 
an article of commerce. 

34. Said indictment is defective in that it appears on its face that 
the charges therein that the defendants 

“combined and conspired with the plan and purpose to hinder and 
obstruct Group Health Association, Inc. in procuring and retaining 
on its medical staff qualified doctors, and to hinder and obstruct the 
doctors serving on that staff from obtaining consultations with 
4S other doctors and specialists practicing in the District of 
Columbia,” 

and the further charges therein that the defendants 

“Combined and conspired with the plan and purpose to hinder and 
obstruct Group Health Association, Inc. in obtaining access to hos¬ 
pital facilities for its members, and to hinder and obstruct the doctors 
on the medical staff of Group Health Association, Inc. from treating 
and operating upon their patients in Washington hospitals,” 

and the acts by which it is charged said plans and purposes were to 
be, and were attempted to be, carried out, concern and involve a 
relation of employment, the performing of or the ceasing to perform 
work and labor, the recommending, advising or persuading of others 
by peaceful means so to do, and the peaceful obtaining and com¬ 
municating of information; and no one of such matters or acts so 
charged is a violation of any law of the United States. 

35. The indictment is bad for other reasons apparent upon the 
face thereof. 

Service of a copy of the foregoing demurrer and note thereto is 
acknowledged this 28th dav of February 1939. 

(S) Allan Hart. 
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Demurrer to the indictment 


Filed March 29, 1939 


* ***** * 


Come now the defendants. American Medical Association: The 
Medical Society of the District of Columbia: Harris County Medical 
Society; Washington Academy of Surgery: Arthur Carlisle Christie; 
Conrsen Baxter Conklin: James Bayard Gregg Cnstis: William Dick 
Cutter: Morris Fishbein: Thomas Allen Groover: Robert Arthur 
Hooe: Rosco Genung Leland: Leon Alphonse Martel: Thomas Ernest 
Mattingly: Francis Xavier McGovern: Thomas Edwin Neill: Ed¬ 
ward Hiram Reede: William Mercer Sprigg: William Joseph Stan¬ 
ton: John Ogle Warfield, Jr.; Olin West: William Creighton Wood¬ 
ward: Wallace Mason Yater, and Joseph Rogers Young, by their 
attorneys, and sav that the Indictment herein is bad in substance. 


Edward M. Burke, 
Edward M. Burke. 
Seth W. Richardson. 
Seth W. Riehardson. 


Charles S. Baker, 
Charles S. Baker, 
Witliam E. Leahy, 
William E. Leahy, 
Attorneys for Defendants. 


Matters of Jam intended to J:>e argued in support of the foregoing 

demurrer 

Among the matters of law intended to be argued in support of the 
foregoing Demurrer are the following: 

50 1. The indictment does not allege facts sufficient in law to 

constitute any offense within the provisions of Section 3 of the 
Sherman Act. in that: 

(a) The indictment does not charge a contract, combination, or 
conspiracy in restraint of trade or commerce in the District of 
Columbia. 

(b) The indictment does not set forth that the restraint of trade 
therein alleged was either unreasonable, material, or direct. 

(c) The restraints of trade alleged in the indictment were indirect, 
immaterial, and reasonable. 

(d) The indictment is vague, indefinite, and uncertain, and fails to 
advise the defendants of the identity, nature, or character of the 
trade or commerce to which the alleged conspiracy relates, or how or 
in what manner any of the acts, plans, or conduct of the defendants, 
or any of them, resulted or could result in a restraint of trade or 
commerce in the District of Columbia. 

(e) The allegations of the indictment are stated as conclusions, 
statements of opinion, inferences from conclusions and opinions, 
without averments of supporting and ultimate facts, and the defend¬ 
ants cannot lawfully be charged with knowledge of such conclusions, 
opinions, and inferences: and. further, none of the alleged facts pred¬ 
icated upon such conclusions, opinions, and inferences relate to or 
concern trade or commerce in the District of Columbia. 
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(f) There are no facts or ultimate facts alleged in the indictment 
that constitute a contract, combination, or conspiracy in restraint of 
trade or commerce in the District of Columbia. 

(g) The practice of (heir profession by physicians and surgeons is 
not trade or commerce within the meaning of Section 3 of the 
Sherman Act. 

(h) The alleged business of Group Health Association, Inc., is not 
trade or commerce under Section 3 of the Sherman Act. 

(i) The alleged acts of the members of Group Health Association, 
Inc., in obtaining or seeking to obtain by cooperative methods 

51 medical care for themselves and their dependents, as alleged in 
the indictment, do not constitute trade or commerce under Sec¬ 
tion 3 of the Sherman Act, and a restraint of or a conspiracy formed 
for the purpose of restraining said acts, as alleged in the indictment, 
is not in violation of said Section 3 of said Act. 

(j) Group Health Association, Inc. was and is an unlawful organi¬ 
zation engaged in the unauthorized practice of medicine as a corpo¬ 
ration in violation of the laws of the District of Columbia governing 
and controlling the right to practice medicine within the District of 
Columbia and a restraint of or a conspiracy to restrain said corpo¬ 
ration or its members is not in violation of Section 3 of the Sherman 
Act. 


(k) Group Health Association, Inc. was and is an unlawful organi¬ 
zation engaged in the unauthorized operation of an insurance com¬ 
pany in violation of the laws of the District of Columbia governing 
the rights and liabilities of insurance companies operating in the 
District of Columbia, and a restraint of or a conspiracy to restrain 
said corporation or its members is not in violation of Section 3 of the 
Sherman Act. 


(1) Group Health Association, Inc., if held to be engaged in trade 
or commerce in the District of Columbia under Section 3 of the Sher¬ 


man Act, is operating illegally in that the business, acts, purposes 
and functions of said Association and its members constitute a direct, 
material and unreasonable restraint of trade or commerce in violation 


of Section 3 of the Sherman Act if the medical profession and the 
practice of said profession by physicians and surgeons are held to be 
trade or commerce in the District of Columbia. 


(m) Acts of the doctors performed in pursuit of their calling, as 
alleged in the indictment, do not constitute trade or commerce under 
Section 3 of the Sherman Act. and a restraint of or a conspiracy for 
the alleged purpose of restraining such doctors in the pursuit of their 
calling is not in violation of said Section 3 of said Act. 

52 (n) The alleged business of the Washington Hospitals inso¬ 

far as it is described in and charged to be the subject of the 
conspiracy set out in the indictment, is not trade or commerce under 
Section 3 of the Sherman Act, and a restraint of or a conspiracy for 
the alleged purpose of restraining such business of the Washington 
Hospitals is not in violation of said Section 3 of said Act. 

(o) All and several, the acts and purposes of said defendants, as 
alleged and set forth in said indictment, were within the lawful 
rights and purposes of the said defendants. 

2. Each and all of the acts charged against the defendants, and 
each of them, are in law and in fact acts involved in and a part of 
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the practice of the learned profession of the defendants and as such 
are not trade or commerce under Section 3 of the Sherman Act. 

3. The averments of said indictment arc too general, vague, indef¬ 
inite and uncertain to inform the defendants of the nature and cause 
of the accusations against them, or to apprise them with reasonable 
certainty of the offense with which they are charged, or what they 
may expect to meet on the trial, so as to enable them to make their 
defense and, therefore, said indictment deprives said defendants of 
liberty and property without due process of law, contrary to the 
Fifth Amendment of the Constitution of the United States; and fails 
to inform the defendants of the nature and cause of the accusation 
against them as required by the Sixth Amendment to the Constitu¬ 
tion of the United States. 

4. The criminal provisions of Section 3 of the Sherman Act are so 
broad, unlimited, vague, uncertain and indefinite as not to inform 
the accused of the nature and cause of the accusation against them 
in violation of the Sixth Amendment to the Constitution of the United 
States, and said criminal provisions deprive defendants of liberty and 
property without due process of law in violation of the Fifth Amend¬ 
ment to the Constitution of the United States, and said crim- 

53 inal provisions illegally delegate legislative power to the Exec¬ 
utive and Judicial branches of the Government to determine 
what acts under said statute should be held criminal and punishable 
in violation of Art. I, Sec. I, of the Constitution of the United States. 

5. The indictment is bad in substance for other reasons apparent 
upon the face thereof. 

Edward M. Burke, 

Edward M. Burke, 

Seth W. Richardson. 


Seth W. Richardson, 
Charles S. Baker, 

Chas. S. Baker, 

William E. Leahy, 
William E. Leahy, 
Attorneys for Defendants . 


Service of a copy of the foregoing Demurrer to the Indictment, 
a copy of the Matters of Law Intended To Be Argued in Support 
of said Demurrer and a copy of the Memorandum of Points and 
Authorities in Support of said Demurrer is hereby acknowledged this 
21 day of March 1939. 

Allan Hart, 

Of Counsel for the United States . 


54 For the Defendants: William E. Leahy of Washington, 
D. C., Edward M. Burke of Chicago, Illinois, Charles S. Baker 
of Washington, D. C., Adrien F. Busick of Washington. D. C., Seth 
W. Richardson of Washington, D. C., John E. Laskey of Washing¬ 
ton, D. C. 

For the United States: Thurman Arnold. Assistant Attorney Gen¬ 
eral; John Henry Lewin. Allan Hart, Special Assistants "to the 
Attorney General; Smith Brittingham, Special Attorney. 
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Opinion on demurrer to indictment 
Filed July 26, 1939 

******* 


Proctor, District Judge: The indictment charges a conspiracy to 
restrain trade in the District of Columbia in violation of Section 3 
of the Sherman Anti-Trust Act. The defendants are American 
Medical Association, a national organization of physicians; two of 
its subordinate bodies, the Medical Society of the District of Co¬ 
lumbia and Harris County Medical Society of Houston, Texas; also 
the Washington Academy of Surgery, not fully identified; and 
twenty-one individual doctors, all members of the national body, 
some officers thereof, others members and officers of the Medical 
Society of the District of Columbia. All defendants have demurred 
to the indictment. It is very long, and only abbreviated references 
will be made to such parts as are deemed necessary to this decision. 

Group Health Association, Inc. (hereinafter called Association), 
is alleged to be an association of Government employees, engaged 
“in the business of arranging for the provision of medical care 
55 and hospitalization to its members and their dependents on 
a risk sharing pre-payment basis.” Medical care is provided 
by a stall of salaried practitioners engaged in group practice under 
a medical director. A clinic is maintained, and limited hospital ex¬ 
penses are defrayed for the members and their dependents. 

The defendants are alleged to have conspired (1) to restrain the 
Association in its business of arranging for the provision of medical 
care and hospitalization to its members and their dependents, (2) 
to restrain such members in obtaining, by cooperative efforts, ade¬ 
quate medical care for themselves and their dependents from doctors 
engaged in group medical practice, (3) to restrain doctors serving 
on the medical staff of the Association in pursuit of their calling, 

(4) to restrain other doctors in the District of Columbia, including 
some of the individual defendants, in pursuit of their callings, and 

(5) to restrain Washington hospitals in the operation of their 
businesses. 

The demurrers raise basic objections to the indictment. Of first 
importance is the contention that none of the alleged restraints has 
reference to a trade: that Section 3 comprehends only those occupa¬ 
tions in commercial life carried on in the marts of trade activity; 
therefore, that the medical profession and the businesses of the 
Association and hospitals do not constitute ’“trade” within the pur¬ 
view of the statute. Against this contention the Government’s 
position is that all who are occupied in any activity whereby they 
supply money’s worth for full money payment are engaged in 
trade; that Section 3 does cover all such activities; therefore, that 
the practice of medicine and the businesses of the Association and 
hospitals do fall within the scope of the statute. 

Is medical practice a trade within the meaning of Section 3 of the 
Sherman Act? In my opinion, it is not. I think the matter is 
settled by the Supreme Court in the case of Atlantic Cleaners & 
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Dyers vs. United States, 286 U. S. 427. That case squarely pre¬ 
sented the question whether “trade*’ is used in a narrow sense, as 
importing “only traffic in the buying, selling or exchanging of 
commodities,” or in a broader sense. It fairly called for 

56 a definition of the word. This the Court undertook to give. 
In so doing, it declared that the word “trade” was used in 

Section 3 of the Sherman Act in the general sense attributed to it 
by Justice Story in the case of the schooner Nymph, 1 Summ. 516; 
18 Fed. Cases 506, No. 10,388. The Court, intending to give a full 
and broad meaning, adopted for its own definition of “trade” the 
language of Justice Story in that early case, quoting therefrom as 
follows: 

“The argument for the claimant insists, that ‘trade’ is here used in 
its most restrictive sense, and as equivalent to traffic in goods, or buy¬ 
ing and selling in commerce or exchange. But I am clearly of 
opinion, that such is not the true sense of the word, as used in the 
32d section. In the first place, the word ‘trade’ is often and, indeed, 
generally used in a broader sense, as equivalent to occupation, em¬ 
ployment, or business, whether manual or mercantile. Wherever any 
occupation, employment, or business is carried on for the purpose of 
profit, or gain, or a livelihood, not in the liberal arts or in the learned 
professions, it is constantly called a trade. Thus, we constantly 
speak of the art, mystery, or trade of a housewright, a shipwright, a 
tailor, a blacksmith, and a shoemaker, though some of these may be, 
and sometimes are, carried on without buying or selling goods.” 

Thus, we have this recent controlling decision defining the word 
trade, and expressly excepting the learned professions of which ad¬ 
mittedly the practice of medicine is one. The decision is in harmony 
with others rendered before and after the Cleaners & Dyers case. 
See Fed. Trade Comm. vs. Raladam, 283 U. S. 643; Graves vs. Minne¬ 
sota, 272 U. S. 400; and Semler vs. Board, 294 U. S. 608. The re¬ 
straints alleged against the doctors in specifications 3 and 4 of the 
charge are clearly not within the purview of the statute. I cannot 
accept the refinements of thought whereby it is argued for the Gov¬ 
ernment that the Court in quoting Justice Story was not defining 
“trade” but merely illustrating the narrow and broad concepts of the 
word. Nor does the decision lend any support to the idea that by 
enacting Section 3 Congress intended to exercise all its plenary power 
over the District of Columbia to prohibit restraints against all busi¬ 
ness activities of the citizen. The Court has simply said that Con¬ 
gress meant to deal effectively with the evils resulting from 

57 contracts, combinations and conspiracies in restraint of trade— 
not all restraints upon every business pursuit, but only those 

affecting trade. Doubtless, in the fullness of its power over the 
District, Congress could have prohibited restraints upon all occupa¬ 
tions of the citizen. But there is nothing in the history of the legis¬ 
lation to suggest the need for such a broad reach of power, and clearly 
it was not intended. 

The Government has cited many English and American cases deal¬ 
ing with restrictive covenants ancillary to agreements bv doctors 
concerning the sale or conduct of their practice, in which the courts 
have applied the common law doctrine as to “contracts in restraint of 
trade.” It is argued that these cases have, in a legal sense, drawn 
medical practice within the orbit of trade, giving to the word a 
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common-law meaning to include tlie professions. From this, it is 
further argued that at common law restraints upon the practice of 
medicine were “restraints of trade” and that Congress in the Sherman 
Act used the term in such a sense. But those cases are beside the 
point. They do not involve any question as to whether medicine is 
a trade. They accept the universal understanding of it as a pro¬ 
fession. Nor do they define “trade.” They merely apply a rule of 
law. At most such cases serve only to illustrate the development of 
a legal doctrine, having its origin in contracts concerning tradesmen, 
which became known as the doctrine “against restraint of trade,” and 
which in course of time was extended and applied to agreements by 
doctors respecting their professional practice. 

The case of Pratt vs. Medical Association, 1 K. B. 244, upon which 
the prosecution places much reliance, is interesting in the similarity 
of facts there proven and here alleged; yet the legal aspects differ 
greatly. The suit was a civil action in tort by the plaintiff doctors 
to recover damages for malicious injury to their means of livelihood. 
The claim was grounded upon common law principles which hold 
every man liable in damages for wrongful injury to another’s means 
of livelihood. Combination was not the gist of the action; that cir¬ 
cumstance only increased the damage. So here, if the livelihood of 
group practitioners has been injured by the wrongful acts 
58 of the defendants, they too have redress in a civil court. But 
the charge in the present case is criminal, and to stand must 
finds its sanction, solely in the statute. 

Coming now to other specifications of the charge, 1, 2, and 5. Is 
the Association, or are its members or the hospitals, engaged in trade 
within the meaning of Section 3 of the Statute? The Association 
is alleged to be a nonprofit cooperative association of government 
employees engaged in the business of arranging for the provision of 
medical care and hospitalization to its members and their dependents. 
The plan and purpose, it is charged, was to hinder and obstruct the 
Association in procuring and retaining on its staff qualified doctors; 
to hinder and obstruct its doctors from the privilege of consulting 
with others and using the facilities of the Washington hospitals; 
and to hinder and obstruct the Association in obtaining access to 
hospital facilities for its members and its doctors from treating and 
operating upon their patients in the hospitals. The foregoing ref¬ 
erences to the Washington hospitals, in the plan set forth, forms the 
only support for the 5th specification, charging a purpose to restrain 
the business of operating said hospitals. 

In previous discussion of the Cleaners & Dyers case, I have ex¬ 
pressed the view that the Court in giving to the word “trade” its 
full meaning adopted the definition of Justice Story as its own. 
That definition covers both the narrow and broad understanding of 
the term. Its most restricted sense comprehended “traffic in goods, 
or buying and selling in commerce or exchange.” Manifestly, 
neither the Association, its members or the hospital's are engaged in 
that sort of trade. Nor do they, in my opinion, come within the 
broader class, of manual or mercantile pursuits carried on for profit 
or gain without buying or selling goods. The business of the Asso¬ 
ciation was not of a manual or mercantile nature. It was a non¬ 
profit cooperative institution whose corporate object was to render 
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service in providing medical and hospital care for its members. The 
argument for the Government that the business of the cleaners 

59 and dyers involved merely the sale of service, and yet was 
held to be a trade, overlooks the fact that the very essence of 

that service was the skillful use of labor and material, quite equal 
to the “art, mystery or trade” of a tailor, blacksmith or shoemaker, 
mentioned by Justice Story in illustration of manual and mercantile 
pursuits falling within the category of trade. 

Other federal and state decisions bear out the conception of trade 
as an occupation or pursuit of a mercantile character. See Sender 
vs. Board, 294 U. S. 008; Toxaway Hotel Co. vs. Smathers & Com¬ 
pany, 210 U. S. 439; U. S. Hotel Co. vs. Niles, 134 Fed. 235; Harms 
vs. Cohen, 279 Fed. 270 (as to musical composers); People vs. Klaw, 
100 N. Y. S. 341 (as to the theatre); Metropolitan Co. vs. Hammer- 
stein. 147 X. Y. S. 532 (as to grand opera); Werch vs. Co., 171 S. E. 
255 (as to the insurance business); Whitcomb vs. Reid, 31 Miss. 509 
(as to dentistry) ; and State vs. McClellan, 31 A. L. R. 527 (as to 
the laundry business). The thesis of Government counsel, taken 
from the opinion in Brighton College vs. Marriott, 1 K. B. 312, 310, 
that “trade” embraces all who habitually “supply money's worth for 
full money payment,” and their contention that the statute should 
be so broadly construed represents an extreme position which does 
violence to the common understanding of “trade,” rejects authori¬ 
tative decisions of our courts, and ignores cardinal rules of statutory 
construction. Their proposition encompasses all gainful work of 
the citizen. Can it be supposed that if Congress had any such dras¬ 
tic intention it would not have made the purpose clear? Certainly 
it is not for the courts to stretch an old statute to fit new uses for 
which it was never intended. United States vs. Gradwell, 243 U. S. 
476, 488. That would be nothing short of “judicial legislation.” 
The charge that members of the Association were restrained (speci¬ 
fication 2) is devoid of legal substance. Their elForts to obtain group 
medical care is expressed through the medium of the Association, a 
corporate entity, distinct from the individual members. Upon no 
theory can they be treated as engaged in the business of the corpo¬ 
ration. Finally, when the indictment is carefully studied in all its 
parts, each in relation to the others, it is difficult to escape 

60 the conclusion that in its substantial realities the scheme set 
forth directly centered upon various forms of restraint to be 

exerted against physicians in rendering treatment and care to their 
patients, and that all else is incidental to that design. If restraint 
upon doctors was the only real direct and immediate effect, any 
indirect effects upon the Association or hospitals would not suffice 
to support the charges as to them. Standard Oil Co. vs. United 
States, 283 U. S. 163, 179; Nash vs. United States, 229 U. S. 373. 

The defendants have raised objections to the sufficiency of the in¬ 
dictment as a pleading. These go mainly to the claim tliat many of 
the allegations dealing with essential and material features of the 
charge are vague, indefinite, and uncertain. The objections are far 
too numerous to deal with separately. There is merit to many of 
them. The indictment is afflicted with vague and uncertain state¬ 
ments. In some instances, material facts are altogether lacking. An 
important instance concerns the charge that one purpose of the con¬ 
spiracy was to restrain the business of the Washington hospitals. The 
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indictment is barren of any statement of the business methods used 
by a single hospital in the letting of its facilities and service to pa¬ 
tients. This is fatal to that particular specification, for without such 
facts it cannot be known whether loss of patients through operation 
of the scheme would injuriously affect the economic welfare of any 
hospital. Moreover, the particular plan and purpose of the con¬ 
spiracy as respects the hospitals is only inferentially stated in that 
part which deals with the plan and purpose of the scheme as against 
the Association and its doctors. Such a method of stating a mate¬ 
rial part of the charge does not meet the fundamental requirement 
that a criminal accusation be stated fully, clearly, and with directness 
and certainty. United States vs. Hess, 124 U. S. 483; United States 
vs. Geare. 54 App. D. C. 30; McMullen vs. United States, 68 App. D. C. 
302. 

A question also arises as to whether the charge is laid against the 
individual doctors named in the caption. This is due to the 

61 pleader’s statement that they “will be referred to hereinafter as 
the individual defendants,” whereas thereafter the charge itself 

is laid only against “the defendants,” who the caption indicates in¬ 
clude only the several medical societies. It does seem that as to such 
simple, yet all important matters, an indictment should be so drafted 
as to exclude any question whatever. 

The inducement, as well as the charging part, setting forth the plan 
and purpose, and acts done to effectuate the conspiracy, abound in un¬ 
certain statements. Inference, opinion, and conjecture are also freely 
indulged. This is especially so in the inducement, much of which 
seems unnecessary to a statement of the charge. It is questionable 
whether some of it would be deemed relevant or competent in proof 
of the offense. Every indictment should be confined to a clear and 
dispassionate statement of essential facts. Thus, an accused can bet¬ 
ter know the exact offense with which he is charged and will not be 
confused in making his defense. Ordinarily improper matter in the ; 
inducement, unnecessary to support the charge, will not vitiate an in¬ 
dictment. It will be treated as surplusage and disregarded. But I 
doubt if such treatment would suffice to relieve these defendants of the 
prejudice likely to arise by an indictment which smacks so much of a j 
highly colored, argumentative discourse against them. It. must be re- j 
membered that when a case is finally submitted to a jury for their 
secret deliberations the indictment goes with them. 

The contention is made that the Association is operating illegally in 
the fields of medicine and insurance; that as its activities are unlawful j 
they do not come under the protection of the statute against restraints 
of trade. The indictment describes the Association as a non-profit, 
cooperative society, organized under the laws of the District of Co¬ 
lumbia, engaged in the business of arranging for the provision of j 
medical care and hospitalization to its members and their dependents 
on a risk sharing prepayment basis. This is enough to indicate that 
it was organized under those sections of the general corporation laws 
providing for incorporation of societies for benevolent, char- 

62 itable, educational, literary, musical, scientific or missionary 
purposes, including societies formed for mutual improvement i 

or promotion of the arts. Thus, the view is strengthened that the j 
Association was not engaged in trade, for such corporate functions 
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clearly would not fall under that category. However, I do not think 
it can be said from the bare allegations of the indictment, taken in 
their entirety, that the Association is engaged in medical practice or 
insurance. Whether or not that is so could better be decided upon 
the evidence if in a trial it should be deemed pertinent to inquire into 
the question. 

Finally, Section 3 of the Sherman Act, upon which the indictment 
is founded, has been attacked by defendants as unconstitutional. It 
is argued that the statute is too vague and uncertain to fix a definite 
standard of guilt, or inform one accused of violating it of the nature 
and cause of the accusation. I do not agree with the argument. If I 
did, the circumstances would not justify me declaring the statute 
invalid, for that would be unnecessary, hence inappropriate, in view of 
my holding that the indictment is bad on other grounds. 

The several demurrers to the indictment are sustained. Judgment 
will be entered accordingly. 

James M. Proctor, 

Justice . 

Dated: July 26, 1939. 

63 District Court of the United States for the District of 

Columbia 

Wednesday, July 26", A. D. 1939 

The Court resumes its session pursuant to adjournment: Mr. Justice 
Morris, presiding. 

****** * 

No. 63221 

United States 
vs. 

American Medical Association, a Corporation; The Medical So¬ 
ciety of the District of Columbia, a Corporation ; Harris County 
Medical Society, an Association; Washington Academy of Sur¬ 
gery, an Association ; Arthur Carlisle Christie, Coursen Baxter 
Conklin, James Bayard Gregg Custis, William Dick Cutter, Mor¬ 
ris Fishbein, Thomas Allen Groover, Robert Arthur Hooe, Rosco 
Genung Leland. Thomas Ernest Mattingly, Leon Alphonse 
Martel. Francis Xavier McGovern. Thomas Edwin Neill, Edward 
Hiram Reede. William Mercer Sprigg. William Joseph Stanton, 
John Ogle Warfield, Jr., Olin West, Prentiss Willson, William 
Creighton Woodward, .Wallace Mason Yater, Joseph Rogers 
Young 

Indicted for Combination and Conspiracy in Violation of Section 3 
of the Act of Congress of July 2, 1890, Known as the Sherman 
Anti-Trust Act 


Come as well the Attorneys of the United States, as each defendant 
herein by their attorneys William E. Leahy, Edward M. Burke, 
Charles !3. Baker, Adrien F. Busick, Seth W. Richardson, and 
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64 John E. Laskey, Esquires; whereupon the defendants’ demurrer 
to the indictment, heretofore argued and submitted to the 

Court, is by the Court sustained and the indictment is dismissed; and 
thereupon it is considered by the Court that each said defendant go 
thereof without day; whereupon the attorneys of the United States 
pray an exception which is noted. (Memorandum opinion filed, 
Proctor, J.) 

65 District Court of the United States for the District of 

Columbia 

Monday, July 31", A. D. 1939 

The Court resumes its session pursuant to adjournment: Mr. Justice 
Morris, presiding. 

* * * * * * * 

Now comes here the attorney for the United States and files a notice 
of appeal in this case; whereupon a copy of said notice of appeal and 
a copy of the docket entries are forwarded this day to the Clerk of 
the United States Court of Appeals for the District of Columbia. 

66 Citation 

Issued July 31, 1939 

THE PRESIDENT OF TIIE UNITED STATES OF AMERICA 

******* 

To American Medical Association, The Medical Society of the 
District of Columbia, Harris County Medical Society, Washing¬ 
ton Academy of Surgery. Arthur Carlisle Christie, Coursen 
Baxter Conklin, James Bayard Gregg Cusns, William Dick 
Cutter, Morris Fishbein, Thomas Allen Groover. Robert Arthur 
Hooe, Rosco Genung Leland. Leon Alphonse Martel, Thomas 
Ernest Mattingly, Francis Xavier McGovern, Thomas Edwin 
Neill, Edward Hiram Reede, William Mercer Sprtcg, William 
Joseph Stanton, John Ogle Warfield, Jr., Olin West. Prentiss 
Willson, William Creighton Woodward, Wallace Mason Yater, 
Joseph Rogers Young, Greeting: 

You are hereby cited and admonished to be and appear at a United 
States Court of Appeals for the District of Columbia, upon the dock¬ 
eting the cause therein, under and as directed by the Rules of said 
Court, pursuant to an Appeal noted in the District Court of the 
United States for the District of Columbia on the 31st day of July 
1939, wherein United States of America is Appellant, and you are 
Appellees, to show cause, if any there be, why the Judgment rendered 
against the said Appellant, should not be corrected, and why speedy 
justice should not be done to the parties in that behalf. 

Witness the Honorable Alfred A. Wheat, Chief Justice of the Dis¬ 
trict Court of the United States for the District of Columbia, this 
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31st day of July, in the year of our Lord one thousand nine hundred 
and thirty nine. 

[seal] Charles E. Stewart. 

Clerk. 

By B. Eloise Nafjien, 

Assistant Clerk. 

Service of the above Citation accepted this 31 day of July 1939. 

Edward M. Burke, 

Wm. E. Leahy, 

Chas. Baker, 

Seth W. Richardson, 

Attorneys for Appellees other than Prentiss Willson. 

John E. Laskey, 

John L. Laskey, 

Attorneys for Appellee Prentiss Willson. 

G7 Directions for assignment of errors and certification of 

the record 

Filed August 11, 1939 

* * * * * * * 

Xotice of appeal having been filed in the above entitled cause, and it 
appearing that the appeal is to be prosecuted upon the Clerk’s record 
of proceedings, and it appearing further that the Honorable James M. 
Proctor, the justice before whom the case was brought to judgment, 
is absent from the District, it is directed: 

(1) That the appellant shall file with the Clerk of this court, within 
five (5) days, an assignment of the errors of which it complains, and; 

(2) That the said Clerk shall forward promptly, with his certificate, 
to the United States Court of Appeals for the District of Columbia, 
the record prepared pursuant to the Designation of Record this day 
approved. 

T. Alan Goldsborough, 

Justice. 

Dated, August 11, 1939. 

Service of a copy of the above proposed directions is acknowledged 
this 10 day of August 1939. 

Edward M. Burke, 

William E. Leahy, 

Chas. Baker, 

Seth W. Richardson, 

Attorneys for defendants other than Prentiss Willson. 

John E. Laskey, 

John L. Laskev, 

*7 

Attorneys for defendant Prentiss Willson. 
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68 Assignment of errors 

Filed August 11, 1939 

* * * * * * * 

Now comes Thurman Arnold, Assistant Attorney General, and 
David A. Pine, United States Attorney in and for the District of 
Columbia, on behalf of the United States of America, and for an 
assignment of errors in the above entitled cause, state that the court 
erred: 

1. In sustaining the defendants’ demurrers to the indictment; 

2. In entering judgment for defendants dismissing the indictment; 

3. In its construction and interpretation of Section 3 of the Act of 
Congress of July 2, 1890, known as the Sherman Antitrust Act; 

4. In construing Section 3 of the Act of Congress of July 2, 1890, 
known as the Sherman Antitrust Act, as not applying to or forbid¬ 
ding the acts of the defendants set forth and charged in the in¬ 
dictment ; 

5. In construing the indictment as not properly setting forth facts 
constituting a violation by the defendants of the provisions of Section 
3 of the Act of Congress of July 2, 1890, known as the Sherman 
Antitrust Act; 

6. In holding that certain allegations of the indictment are vague, 

indefinite, and uncertain, and the indictment, in some 

69 instances, lacking material facts, and, in some instances, con¬ 
taining improper allegations. 

7. In other respects apparent of record. 

Thurman Arnold, 
Assistant Attorney General. 

David A. Pine, 

United States Attorney. 

Dated August 10,1939. 

Service of a copy of the above assignment of errors is acknowledged 
this 10 day of August 1939. 

Edward M. Burke, 

William E. Leahy, 

Chas. Baker, 

Seth W. Richardson, 

Attorneys for defendants other than Prentiss Willson. 

John E. Laskey, 

John L. Laskey, 

Attorneys for defendant Prentiss Willson. 

70 Designation of record 

Filed August 11,1939 

******* 

Now comes Thurman Arnold, Assistant Attorney General., and 
David A. Pine, United States Attorney in and for the District of 
Columbia, and, on behalf of the United States of America, appellant 
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in the above entitled case, designate the parts of the record which 
they desire to have included in the transcript, said parts being con¬ 
sidered sufficient for the determination of the questions raised on 
appeal, namely: 

(11 The indictment; 

(2) Demurrer of defendant Prentiss Willson to the indictment, 
filed February 28, 1939; 

(3) Demurrer of defendants to the indictment, filed March 29, 
1939 * 

(4) Opinion of the court, filed July 26, 1939; 

(51 Minute entry of judgment; 

(6) Notice of Appeal; 

(7) Minute entry showing filing of Notice of Appeal on July 31, 
1939; 

(8) Citation; 

71 (9) Directions for assignment of errors and certification of 
the record; 

(10) Assignment of errors; 

(11) This designation. 

Thurman Arnold, 
Assistant Attorney General. 
David A. Pine, 

United States Attorney. 

The undersigned acknowledge service of a copy of the foregoing 
designation of record this 5 day of August 1939. 

Edward M. Burke, 

Charles Baker, 

Wm. E. Leahy, 

Seth W. Richardson, 

Attorneys for defendants other than Prentiss Willson. 

John E. Laskey, 
per M. E. F. 

John L. Laskey, 
per M. E. F. 

Attorneys for defendant Prentiss Willson. 

The foregoing designation of record is approved and it is directed 
that the record oe prepared pursuant thereto. 

T. Alan Goldsborough, 

Justice. 

72 District Court of the United States for the District of 

Columbia 


United States of America, 

District of Columbia , ss: 

I, Charles E. Stewart, Clerk of the District Court of the United 
States for the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 64, both inclusive, to be a true and correct 
transcript of the record, according to directions of counsel herein 
filed, copy of which is made part or this transcript, in cause entitled 
United States vs. American Medical Association, et al., Criminal No. 
63221, as the same remains upon the files and of record in said Court. 
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In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
loth day of August 1939. 

[seal] Charles E. Stewart, 

Clerk . 

By Chas. B. Coflin, 

Assistant Clerk. 

[Endorsement on cover:] No. 7488. United States of America, 
Appellant vs. American Medical Association, et al. United States 
Court of Appeals for the District of Columbia. Filed July 31, 1939. 
Joseph W. Stewart, Clerk. 
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In the United States Court of Appeals 
for the District of Columbia 

April Term, 1939 

No. 7488—Special Calendar 

United States of America, appellant 

v. 

American Medical Association, a Corporation, 
The Medical Society of the District of Colum¬ 
bia, a Corporation, Harris County Medical So¬ 
ciety, an Association, et al., appellees 

O.v APPEAL FROM THE DISTRICT COURT OF THE EXITED 
STATES FOR THE DISTRICT OF COLUMBIA 

BRIEF FOR THE UNITED STATES 

JURISDICTIONAL STATEMENT 

The indictment (R. 4-19) in this case charges 
the appellees with engaging in a combination and 
conspiracy in restraint of trade in violation of 
Section 3 of the Sherman Antitrust Act (Act of 
July 2, 1890, c. 647, 26 Stat. 209; 15 U. S. C. § 3). 
It is alleged in the indictment (R. 18) that this 
combination and conspiracy was formed and, as 
intended, has operated and been carried out to a 
large extent within the District of Columbia; that 
most of the resulting restraints have been imposed 
and effected within the District; that among other 

(i) 
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acts done in the District for the purpose of effectu¬ 
ating this combination and conspiracy was the 
adoption of a certain resolution (R. 15) 1 at a meet¬ 
ing of The Medical Society of the District of Co¬ 
lumbia on November 3,1937. The indictment also 
alleges that the conspiracy was proposed, dis¬ 
cussed, and formed, in part, at numerous meetings 
of some of the defendants held in the District of 
Columbia (R. 15). The jurisdiction of the Dis¬ 
trict Court is sustained by Section 763 of the 
Revised Statutes relating to the District of Co¬ 
lumbia as amended by Section 2 of the Act of 
February 27, 1877 (c. 69, 19 Stat. 253; D. C. Code, 
1929, Tit. 18, Sec. 44), and by Section 83 of the Dis¬ 
trict of Columbia Code of 1901 (Act of March 3, 
1901, c. 854, 31 Stat. 1202; D. C. Code, 1929, Tit. 18, 
Sec. 81). 

In the District Court demurrers (R. 19-23, 24- 
6) to the indictment were filed by appellees. On 
July 26, 1939, judgment (R. 32-3) was there en¬ 
tered sustaining these demurrers and dismissing 
the indictment. The Government filed a notice of 
appeal (R. 1-2) on July 31, 1939, and the appeal 
was docketed in this court on the same day. The 
jurisdiction of this court is invoked under Sections 
226 and 935 of the District of Columbia Code of 
1901 (Act of March 3, 1901, c. 854, 31 Stat. 1225, 
1341; D. C. Code, 1929, Tit. 18, Sec. 26, Tit. 6, Sec. 
355). 

1 This resolution is set forth in the margin of this brief, 
at pp. 10-11. 
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STATEMENT OF CASE 

This is an appeal by the United States from a 
judgment (R. 32-3) of the District Court for the 
District of Columbia sustaining demurrers to, and 
dismissing, an indictment charging a combination 
and conspiracy in restraint of trade in violation of 
Section 3 of the Sherman Antitrust Act. The opin¬ 
ion (R. 27-32) of the District Court is reported in 
28 F. Supp. 752. The appellees are the American 
Medical Association and The Medical Society of 
the District of Columbia, corporations, the Harris 
County Medical Society (of Houston, Texas) and 
the Washington Academy of Surgery, unincorpo¬ 
rated associations, and twenty-one individuals, who 
as officers, members, or employees of the medical 
societies were active in effectuating their policies. 

The indictment (R. 4^19) charges a conspiracy 
by appellees principally for the purpose of impair¬ 
ing or destroying the business of a nonprofit coop¬ 
erative association, called Group Health Associa¬ 
tion, Inc., 2 (hereafter referred to as “ Group 
Health”) which was organized early in 1937 in the 
District of Columbia by a number of Government 
employees to provide medical care and hospitaliza¬ 
tion for members and their dependents (R. 14). 
The plan of appellees and the action taken pursu¬ 
ant thereto are alleged to have been directed along 

2 This court, in a recent case holding that Group Health 
was not engaged in the insurance business, referred to it as 
a “consumer cooperative.” Jordan v. Group Health Asso¬ 
ciation ,, decided September 11, 1939. 
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three general lines: (1) preventing Group Health 
from obtaining a qualified medical staff by threat¬ 
ening to expel, and by expelling, from the medical 
societies qualified doctors who accepted appoint¬ 
ments on its staff; (2) preventing Group Health 
doctors from obtaining necessary consultations 
with other doctors by threatening to expel mem¬ 
bers who would engage in such consultations; and 
(3) preventing Group Health from obtaining ac¬ 
cess to hospital facilities for its members by threat¬ 
ening with punitive action all the hospitals in 
Washington not operated by the Government that 
would admit Group Health doctors to treat or oper¬ 
ate upon their patients therein (R. 16-18). 

The indictment was returned bv the Grand Jurv 

• * 

on December 20, 1938. After naming the persons 
made defendants and the Washington hospitals 
(R. 4-6) which were instruments of the conspiracy, 
the indictment sets forth in some detail: (1) the 
relationship between certain defendants; (2) the 
background of the conspiracy; (3) the circum¬ 
stances giving the defendants the power to effect 
their purposes; and (4) the conspiracy itself, its 
purposes, and the means adopted and employed in 
accomplishing them. Following is a summary of 
the allegations: 


The relationship between 


certain defendants 


The -Medical Society of the District 


O 


Columbia 


(hereafter called “district society v ) 
ris County Medical Society (Texas) 


and the Har¬ 
are affiliated 
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societies of the American Medical Association. 3 
Membership by individual physicians in the Ameri¬ 
can Medical Association is ordinarily obtainable 
only through membership in affiliated societies or 
associations (R. 6). All the individual defendants 
are members of the American Medical Association. 
Five of them 1 have been the principal full-time of¬ 
ficials and employees of the national association. 
All other individual defendants are members of the 

district societv. Seven were members of its Execu- 

%> 

tive Committee and two of these seven were also 
officers of the district society. 3 Three 0 were mem¬ 
bers of its Hospital Committee. 

The background of the conspiracy 


Advances in medical science in the last few de¬ 
cades have greatlv increased the effectiveness of 


“The district society, like that of a state, is called a “con¬ 
stituent” society of the national association. The Harris 
County society, like that of other counties, is called a “com¬ 
ponent” society of the state society of Texas and of the 
national association. The district society, unlike others that 
are “constituent,” has no “component” societies (R. 6). 

* Morris Eishbein, Kditor of the Journal: Olin West, Sec¬ 
retary and General Manager: William Creighton Wood¬ 
ward, Director of the Bureau of Legal Medicine and Legis¬ 
lation: William Dick Cutter, Secretary of the Council on 
Medical Education and Hospitals; Rosco Genung Leland, 
Director of the Bureau of Medical Economics (R. 6). 

Thomas Edwin Neill, President: Coursen Baxter Conk¬ 
lin. Secretary-Treasurer. Other members of the Executive 
Committee were Robert Arthur Hooe, Francis Xavier 
McGovern. Edward Hiram Reede. William Mercer Sprigg, 
Chairman. Wallace Mason Yater (R. 7). 

6 Leon Alphonse Martel, John Ogle Warfield, Jr., Joseph 
Rogers Young (R. 7). 
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treatment hut at tin* same time have added to tin* 
expense of complete and adequate medical care. 
Asa result, many persons in the low-income group 
have been unable to afford, and have not obtained, 
such care. To meet the social need thus created, 
various doctors throughout the United Stales have 
experimented with plans under which a group of 
doctors, usually specialists in various branches of 
medicine or surgcrv. become associated together on 
the staff of an organization designed to provide 
medical care for its members on the basis of regular 
periodic payments or duos. This type of medical 
practice is referred to in the indictment as “group 
practice on a risk sharing prepayment basis.’* 
There is reason to believe that experiments of this 
character may contribute to the solution of the 
problem of providing adequate medical care for 
low-income groups (R. 8). 

The American Medical Association has for manv 

* 

years consistently pursued a policy of active oppo¬ 
sition to the formation and operation of plans of 
this kind. This opposition has been exerted “prin¬ 
cipally for economic reasons and because it has 
feared for its members business competition from 
the doctors connected with" such organizations (R. 
8-9). 

Circumstances giving defendants the power to effect 

their purposes 

The American Medical Association and its affil¬ 
iated societies enjoy a dominant position in the 
medical profession. Of a total of 145.000 doctors 



I 


practicing in the United States, approximately 
110,000 are members of* the Association (R. 10). 
Such membership is of vital importance to doctors, 
not only because of the prestige it carries, but also 
because many hospitals and doctors will deal only 
with doctors who are members (R. 9). The Asso¬ 
ciation, operating through its affiliated societies, 
may expel or exclude from membership, doctors 
associated with group health organizations, on the 
ground that they have violated so-called “Prin¬ 
ciples of Medical Ethics,” promulgated by the As¬ 
sociation. These “Principles” are expressed in 
the form of indefinite standards, and as interpreted 
and applied, are not concerned wholly with the 
ethical, moral, or legal character of a physician’s 
conduct, but include purely economic restrictions 
upon medical practice. Under these rules the 
American Medical Association and its affiliated so¬ 
cieties have frequently condemned as “unethical,” 
group practice on a risk-sharing prepayment 
basis, principally because such practice is in busi¬ 
ness competition with and threatens the income of 
doctors who practice on a fee-for-serviee basis 
(R. 10-11). 


It is also desirable that doctors be able to consult 

with each other, and thev are seriouslv handi- 

* * 

capped if not permitted to do s<> (R. 9). The Medi¬ 
cal Society of the District of Columbia is able to 
deter its members from responding to requests for 
consultations by doctors associated with group 
health organizations bv reason of provisions of its 
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constitution which prohibit its members from hav¬ 
ing any professional relationship with doctors or 
organizations not approved by the Society, and by 
reason of its power to expel or exclude from mem¬ 
bership doctors who do not comply with this 
provision (E. 11). 

Finally, it is essential that practicing surgeons 
and physicians have the privilege of attending and 
treating their patients in hospitals (E. 9). It is 
customary for members of the regular staff of the 
hospitals to pass upon applications to the courtesy 
staff of the hospitals. Nearly all members of the 
regular staff of each Washington hospital are mem¬ 
bers of the district society. The defendants are, 
therefore, in a position to obtain the exclusion from 
both the regular and courtesy staffs 7 of hos¬ 
pitals (including most of the hospitals in the Dis¬ 
trict of Columbia) of qualified doctors associated 
with group health organizations. It is important 
to hospitals throughout the United States, includ¬ 
ing those within the District of Columbia, that they 
be approved by the American Medical Association 
not only because of the prestige involved, but be¬ 
cause only approved hospitals are ordinarily able 
to obtain young doctors as interns. Approval may 
be refused if the hospitals decline to cooperate with 

7 The members of tin* regular or attending stall’ of a hos¬ 
pital determine its medical policies. The members of tin* 
courtesy slat!' are merely permitted to treat or operate upon 
their patients there. Doctors not members of either the reg¬ 
ular stall' or the courtesy stall' of a hospital are not permitted 
to treat or operate on patients therein (R. 1*2). 
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the Association. Moreover, a Washington hospi¬ 
tal must be approved by the district society if 
members of that society are to be permitted to 
serve on the hospital’s staff. These circumstances, 
together with the close interlocking connection be¬ 
tween The Medical Societv of the District of Co- 
lumbia and the medical staffs of the various hos¬ 
pitals in this area, put the defendants in a strate¬ 
gic position to compel the Washington hospitals to 
comply with the defendants’ policy of opposition to 
group health organizations (R. 12-13). 

The conspiracy, its purposes and the methods pursued 

Group Health was organized in the District of 
Columbia by a number of Government employees, 
most of whom earn not more than $2,000 per year, 
and is engaged in the business of arranging for 
the provision of medical care and hospitalization 
to members and their dependents on a risk-sharing 
prepayment basis. It is supported by monthly 
dues, engages physicians and surgeons, operates a 
clinic and defrays, within limits, expenses of hos¬ 
pitalization of members and their dependents 
(R. 14). 

Defendants, and other persons not made de¬ 
fendants, combined and conspired together for the 
purpose of restraining— 

(1) Group Health in its business of arranging 
for the provision of medical care and hospitaliza¬ 
tion to its members and their dependents on a risk¬ 
sharing prepayment basis, 

190019—SO-2 
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(2) the members of Group Health in obtaining, 
by cooperative efforts, adequate medical care for 
themselves and their dependents from doctors en¬ 
gaged in group medical practice on a risk-sharing 
prepayment basis, 

(3) the doctors serving on the medical staff of 
Group Health, in the pursuit of their callings, 

(4) doctors (not on the medical staff of Group 
Health), from practicing in the District of Colum¬ 
bia. including the doctors so practicing who are 
made defendants, in the pursuit of their callings, 
and 

(5) the Washington hospitals in the* business of 
operating such hospitals (R. 14). 

This combination and conspiracy was proposed, 
discussed, and. in part, formed and carried on, at 
meetings of the district society and of its com¬ 
mittees. and at other meetings and conferences 
(R. 15). Among the resolutions adopted by the 
district societv in the course of forming and carry- 
ing on the conspiracy was one dated November 3, 
1937. which directed tin* Hospital Committee to 
considei methods of preventing patients of Group 
Health doctors from being received in local private 
hospitals as a ‘‘means of hindering the successful 
operation <>f Group Health Association, Inc. ,,R 

v 'I'llis resolution i> set forth in full in tin* indictment and 
reads as follows: 

"Whereas The Medical Society of the District of Columbia 
has an apparent means of hindering the successful operation 
of Group Health Association. Inc., if it can prevent patients 
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The conspiracy was effectuated partly by the 
use of “white lists** from which was omitted the 
name of Group Health. These were circulated by 
defendants among members of the district society 
and the Washington hospitals, with the intent and 
purpose to threaten with disciplinary action mem¬ 
bers who should become associated with Group 
Health or consult with doctors on its staff, and to 
threaten with punitive action hospitals which might 
admit a Group Health doctor to its courtesy staff 
(R. 16-17). 

The district society also instituted proceedings 
against two of its members, doctors on the staff of 
Group Health, to expel them from membership in 

of physicians in its employ being received in the local pri¬ 
vate hospitals: and 

“Whereas. The Medical Society of the District of Co¬ 
lombia lias no direct control over the policies of such hos¬ 
pitals as determined by their lay boards of directors, except 
through its control of its own members serving on their 
medical stall's: and 

“Whereas conflicts between the Medical Society of the 
District of Columbia and any local hospitals arising from an 
attempt to enforce the provisions of Chapter IX. Article 
i\\ Section •’>. of its Constitution should he assiduously 
avoided, if possible, because of the unfavorable publicity 
that won id accrue to its own members: therefore, be it 

“Resolved, That the Hospital Committee be. and is hereby, 
directed to give careful study and consideration to all phases 
of this subject and report back to the Society, at the earliest 
practicable date, its recommendations as to the best way of 
bringing this quest ion to the attention of the medical hoards 
and hoards of directors of the various local hospitals in such 
a manner as to insure the maximum amount of practical ac¬ 
complishment with the minimum amount, of friction and 
conflict” (R. 15). 
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the society. One of these doctors was expelled 
from the society; and the other was induced to re¬ 
sign from the staff of Group Health. At the re¬ 
quest of the district society and other defendants, 
Harris County Medical Society, in the state of 
Texas, instituted disciplinary proceedings against 
another doctor on the Group Health staff, who was 
a member of that society, and the only other 
American Medical Association member on the 
staff. All the doctors proceeded against are ad¬ 
mitted to be qualified, ethical, and in good stand¬ 
ing. The proceedings were instituted solely be¬ 
cause they were on the staff of Group Health. In 
another instance, similar disciplinary proceedings 
were instituted by the district society against a 
specialist practicing in the District of Columbia on 
the alleged ground that he had consulted with a 
Group Health doctor. By these coercive methods 
the defendants succeeded in inducing doctors in the 
District of Columbia to boycott Group Health, by 
refusing to become or remain associated with it or 
to consult with members of its staff (R. 16-17). 

In carrying out the purpose to prevent Group 
Health from obtaining access to hospital facilities 
for its members, the district society and other de¬ 
fendants not only made use of 1 ‘white lists,” as 
above stated, but demanded that the Washington 
hospitals admit to their staffs only members of the 
American Medical Association, intending that no 
member of the Group Health staff should be per¬ 
mitted to remain a member of such Association. 
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The defendant Washington Academy of Surgery 
recommended to the hospitals that the surgeon em¬ 
ployed by Group Health be excluded from their 
courtesy staffs, principally because of his associa¬ 
tion with Group Health. By threatening to de¬ 
prive another doctor of courtesy staff privileges in 
the hospitals, the district Society and other defend¬ 
ants induced him to resign from the staff of Group 
Health. The defendants thus prevailed upon each 
of the Washington hospitals to admit for practice 
in the hospital only doctors approved by the district 
i society and all the Washington hospitals, except 

those operated by the Government, were thus in¬ 
duced and coerced by appellees to boycott Group 
Health and the doctors on its staff (R. 17-18). 

The decision of the District Court sustaining the 
demurrers and dismissing the indictment was based 
principally upon the ground that the conspiracy set 
forth in the indictment was directly centered upon 
restraints against physicians and that medical prac¬ 
tice is not a “trade” within the meaning of section 3 
of the Sherman Act (R. 27-30). There are also state¬ 
ments in the opinion to the effect that no charge is 
laid against the individual defendants, that the in¬ 
dictment is in some respects vague, indefinite and 
uncertain, that it fails to state, or states only in- 
ferentially, some of the material facts, and that it 
contains improper allegations. It is not clear, how¬ 
ever, whether these stated defects were regarded by 
the District Court as sufficient in themselves to 
warrant the dismissal of the indictment. 
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STATUTE INVOLVED 

Section 3 of the Sherman Antitrust Act (Act of 
July 2, 1890, c. 647, 26 Stat. 209, 15 U. S. C., Sec. 
3) reads as follows: 

Every contract, combination in form of 
trust or otherwise, or conspiracy, in restraint 
of trade or commerce in any Territory of 
the United States or of the District of Co¬ 
lumbia, or in restraint of trade or commerce 
between any such Territory and another, or 
between any such. Territory or Territories 
and any State or States or the District of 
Columbia, or with foreign nations, or be¬ 
tween the District of Columbia and any 
State or States or foreign nations, is hereby 
declared illegal. Every person who shall 
make any such contract or engage in any 
such combination or conspiracy, shall be 
deemed guilty of a misdemeanor, and, on 
conviction thereof, shall be punished by fine 
not exceeding five thousand dollars, or by 
imprisonment not exceeding one year, or by 
both said punishments, in the discretion of 
the court. 

ASSIGNMENTS OP ERROR RELIED UPON 

The court below erred— 

1. In sustaining the defendants’ demurrers to 
the indictment; 

2. In entering judgment for defendants dismiss¬ 
ing the indictment; 

3. In construing Section 3 of the Act of Congress 
of July 2, 1890, known as the Sherman Antitrust 
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Act, as not applying to or forbidding the acts of 
the defendants set forth and charged in the indict¬ 
ment; 

4. In construing the indictment as not properly 
setting forth facts constituting a violation by the 
defendants of the provisions of Section 3 of the 
Act of Congress of July 2, 1890, known as the 
Sherman Antitrust Act; 

5. In holding that certain allegations of the in¬ 
dictment are vague, indefinite, and uncertain, and 
the indictment, in some instances, lacking material 
facts, and, in some instances, containing improper 
allegations. 

SUMMARY OF ARGUMENT 

I. In view of the generality and adaptability of 
the Sherman Act, the bounds within which it is to 
operate must be determined with reference to the 
harm to public well-being, and individual liberty 
effected by the restraints charged. In this case 
such harm is substantial. The appellees, represent¬ 
ing medical societies, are charged with using coer¬ 
cive measures to prevent or impair the operation of 
Group Health, an organization formed to provide 
for medical care under a cooperative plan. Appel¬ 
lees objected to this organization because of the eco¬ 
nomic competition it offered to doctors practicing 
on the traditional fee for service basis. 

The traditional system of distributing medical 
service is widely recognized as alone inadequate 
for the needs of the nation. It is the opinion of 
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many that plans of the kind whose operation ap¬ 
pellees by coercive measures sought to prevent or 
impair, may contribute to the problem of more 
effectively meeting these needs. But the harm to 
the public interest caused by the restraints im¬ 
posed does not depend upon the merits of this system 
for marketing medical services. Such harm con¬ 
sists chiefly in the stifling of experimentation. 
The medical societies, actuated by motives of eco¬ 
nomic self-interest, are not to be permitted to 
dictate in matters of medical economics and by con¬ 
certed self-help to prevent projects that take a 
course contrary to the tenets they advocate. Their 
efforts must be confined to legitimate persuasion. 

The restraints are also harmful in that they 
have interfered with the individual liberty of 
members of Group Health, have resulted in re¬ 
strictions on hospitals, and, in the ease of doctors 
on the Group Health staff, have seriously invaded 
the long established “common right” to the un¬ 
molested pursuit of a calling. 

II. The activities of the victims of the conspiracy 
are within the protection of Section 3 of the Sher¬ 
man Act. The approach of the District Court in 
considering this question as one of the meaning of 
the word “trade" is not the proper one. The ques¬ 
tion is whether the restraints charged are covered 
by the term “restraint of trade” as used in the Act. 
This is a legal term of art, not one of popular usage. 
The Sherman Act took it over intact from the com¬ 
mon law. Congress merely recited the well known 
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rule against “restraint of trade” for the federal jur¬ 
isdiction and added new remedies. The meaning of 
the term and the policies of the Act must be deter¬ 
mined in the light of the common law doctrine. The 
debates in Congress preceding the passage of the Act 
and uniform judicial expressions support this view 
of the approach to be adopted in the construction of 
the statute. These expressions apply to both Sec¬ 
tions 1 and 3. In legislating for the District of 
Columbia Congress exercised all of its constitu¬ 
tional power to deal comprehensively with the of¬ 
fense known to the common law as “restraint of 
trade.” 

Group Health is a consumer cooperative, en¬ 
gaged in applying business methods to the distribu¬ 
tion of medical care. Restraints upon its activities 
are clearly covered by the term “restraint of 
trade.” Protection for such an organization is re¬ 
quired by the policy of the common law rule and 
that of the Act to preserve freedom of opportunity 
in the economic field. The District Court held that 
Group Health, as a consumer cooperative, was not 
engaged in “trade” because not in business for 
profit, and therefore it was to be denied the pro¬ 
tection of the Act. This approach is much too nar¬ 
row. Such a denial does not take account of ex¬ 
pressions of Congress and judicial decisions. It is 
anomalous in view of the fact that one of the prin¬ 
cipal reasons for the passage of the antitrust laws 
was the desire to aid consumers. Furthermore 
medical cooperatives are much more desirable from 
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the standpoint of public interest than proprietary 
institutions formed to provide the same service. 
But even if a profit motive is essential for protec¬ 
tion, it exists here, realistically speaking, the only 
difference between Group Health and organiza¬ 
tions not formed on a cooperative basis being that 
here the profit goes to the consumer instead of to 
a proprietor. The other reason given by the Dis¬ 
trict Court for holding that restraints on Group 
Health are not within the statute is that they were 
“incidental.’ 7 All the restraints charged were 
direct, but in the case of Group Health, their im¬ 
position constituted the primary purpose of the 
conspiracy. 

“Restraint of trade” as used in the Act also 
covers restraints upon doctors in the pursuit of 
their callings. There is no issue as to whether 
medical practice is a “profession” or a “trade.” 
Of course it is a profession. But we are concerned 
here only with its economic aspects. In the re¬ 
spect that a doctor is engaged in earning a living 
and supplying a service there is no significant dif¬ 
ference between his calling and other occupations. 
Obviously the policies against price-fixing agree¬ 
ments and against boycotts are just as applicable 
here as in other fields of economic activity. This 
was fully recognized by the common law doctrine, 
which was developed as an instrument to preserve 
the freedom of an individual in the pursuit of his 
calling. A man’s own agreement not to compete 
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was unenforceable. The pursuit of a calling also 
came to be protected against tortious interference. 
In fact the enjoyment of a whole trade was so con¬ 
trary to the common law it could not be justified by 
a royal patent. Throughout the development, the 
generality of the rule against restraints is apparent 
in the language of the cases. In more than one 
hundred cases the doctrine of “restraint of trade” 
is applied to the restraints on the services of 
doctors. 

Hospitals also unquestionably fall within the 
policy of the Act. Indeed it is apparent that even 
on the basis of the narrower approach, hospitals 
are engaged in “trade” unless that term is given 
its most restricted meaning. And the restraints 
on hospitals are not “incidental,” but direct. 

The only semblance of support for an argument 
that the Act does not cover the activities here in 
question is based upon the erroneous approach that 
seeks to discover the meaning of the word “trade” 
in popular usage. Not only is this irrelevant, but 
it inevitably tends to become a question not of pro¬ 
tection for the victims but of immunity for the ap¬ 
pellees based upon the learned character of their 
profession. The claim on this ground for an 
exemption from a general rule of law conflicts with 
the principle of equal protection of the laws. 

III. No legislative act or principle of the com¬ 
mon law confers on medical societies or physicians 
an immunity from the general rule against re- 
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straints embodied in the statute. In its whole his¬ 
tory, the view that the rule is general, that excep¬ 
tion is rare and strictly to be construed, has attended 
the Sherman Act. Although in the debate on the 
original measure it was suggested that its prohibi¬ 
tions might be applied to combinations of doctors 
in the District of Columbia, no move was made for 
an exception. Subsequent legislation has singled 
out fields of economic activity for exception only 
in two classes of cases: (1) where industrial circum¬ 
stances render competition an undependable instru¬ 
ment and regulatory bodies have been set up, and 
(2) where a limited collective activity is permitted 
to groups whose individual members are in an in¬ 
ferior bargaining position. There is no analogy 
between medical societies and labor unions that 
would support a right of members of the former to 
engage in concerted action for an economic pur¬ 
pose. For medical societies are not engaged in col¬ 
lective bargaining. In any event labor unions 
would not be permitted to engage in the type of con¬ 
duct here charged, for the purpose went beyond 
any that in the case of labor would be recognized as 
a proper labor objective. Nor would appellees’ ac¬ 
tivities find any authorization in the medical so¬ 
ciety’s charter which states the purpose of the 
organization of the district society as one for the 
“disseminating of medical and surgical knowledge, 
and for no other purpose.” 

IY. The allegations of the indictment with re¬ 
spect to the plan and purpose of appellees and the 
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action taken pursuant thereto clearly support the 
general charge that they have engaged in a com¬ 
bination and conspiracy in restraint of trade. As 
a part of the plan to obstruct and hinder Group 
Health they have conducted proceedings, in the 
guise of enforcing so-called “rules of ethics,” to 
expel from the medical societies doctors on the 
Group Health staff, and threatened to expel mem¬ 
bers who would engage in consultation with such 
doctors. They also circulated “white lists” among 
the members of the district society and Washington 
hospitals, with the purpose and effect of boycotting 
Group Health. And they have by means of de¬ 
mands and the circulation of these lists prevailed 
upon the Washington hospitals to exclude Group 
Health doctors. These acts coercing the hospitals 
to deny hospital facilities to the organization were 
the most serious of the tactics employed, partly be¬ 
cause it is important that hospitals should be free 
in the choice of staff members, but principally 
because without access to hospital facilities it is 
impossible for an organization such as Group 
Health to function at all; and this exclusion from 
the hospitals was accomplished by a secondary boy¬ 
cott. All these methods are clearly illegal within 
the principles announced by the Supreme Court in 
Sherman Act cases. 

V. The indictment is sufficient as a pleading. It 
clearly and definitely sets forth all the elements of 
the offense charged, apprises appellees fully of the 
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charges they are called upon to meet, and contains 
no prejudicial surplusage. 

ARGUMENT 

The concern of the United States in maintaining 
this jjroceeding is the enforcement of the rule 
against restraint of trade, which it believes to be 
a rule of general application. The term “restraint 
of trade’* is a legal term of art which was taken 
over by the statute from the common law where 
it has always been and still is as broad in its sweep 
as the whole domain of economic activity, including 
the field of medical service. The Government has 
no purpose to promote or to discourage any par¬ 
ticular system for the distribution of medical serv¬ 
ices to the public. But it conceives that the policy 
of the Sherman Act and the common-law rule which 
it incorporates, demands that the form of organiza¬ 
tion through which the people have access to the 
facilities of health shall be open to experimenta¬ 
tion. In respect of medical service, it is not an 
answer, but the search for an answer, which the 
United States seeks to secure. 

The issue here transcends the case at bar. It is 
the Government’s contention that “restraint of 
trade” is an offense against the general law; that in 
our democracy its prohibitions fall upon all alike; 
that, where all are equal before the law, neither 
wealth nor social position nor learning entitles any 
class, caste, or calling to special privilege or im¬ 
munity. If there is to be exception, it must be by 




Act of Congress, in an explicit grant, which is to be 
strictly construed. It insists that under the law 
an individual is entitled to pursue his calling with¬ 
out interference by others, that the people are en¬ 
titled to an unmolested access to medical services 
under the form of organization they choose and 
that, if in the public interest conditions need to be 
imposed, regulation is an office of government. In 
all such matters a private police is against the com¬ 
mon law, contrary to the Sherman Act, and 
intolerable under constitutional government. 

I 

Restraints of the character charged in the indictment 
are productive of the harm to public well-being and 
individual liberty which the Sherman Act was designed 
to prevent 

In the Sherman Act, as at common law, the rule 
against restraint of trade is not reduced to a cata¬ 
logue of particulars. “As a charter of freedom, 
the Act has a generality and adaptability compara¬ 
ble to that found to be desirable in constitutional 
provisions.’ 7 Appalachian Coals, Inc. v. United 
States, 288 U. S. 344, 359-60. As with the broad 
concepts of the constitution and many other formu¬ 
las of the common law, it must meet the issues of 
current reality as they are presented. Its restric¬ 
tions “are not mechanical or artificial.” Sugar 
Institute v. United States, 297 U. S. 553, 597. Al¬ 
ways it is the standard of harm to the common good 
and to the economic freedom of the individual that 
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must set the bounds within which the statute is to 
operate. See United States v. American Tobacco 
Co., 221 U. S. 106, 183; Sugar Institute v. United 
States, supra, at p. 600. 

The present case, like other Sherman Act cases, 
has to do witli restraints in a field of economic 
activity. Broadly speaking, it differs from previ¬ 
ous eases only in that some of these restraints are, 
not upon commercial and industrial activities, but 
upon the marketing of a professional service. On 
analysis it will be found that the case involves 
considerations of public interest and individual 
freedom that are common to all Sherman Act cases. 

The question presented finds its setting in the 
field of medical economics. Certain salient facts 
alleged in the indictment stand out: 

1. Medical service has traditionally been ren¬ 
dered on an individual fee for service basis. 

2. An organization has entered the field to pro¬ 
vide for such service under a different plan that 
includes cooperative and prepayment features. 

3. The appellees, occupying a dominant position 
in the field, have, by concerted action, sought to 
prevent or impair the operation of the new com¬ 
peting organization. 

4. This action was taken principally because ap¬ 
pellees feared that the new plan would provide 
unwelcome competition by attracting patients from 
doctors rendering service on the traditional basis, 
with resulting loss of income to them. 
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Thus it appears that this case is the outgrowth 
of a conflict between rival systems for the distribu¬ 
tion of medical service. It represents an aspect of 
a large and vital problem that is now of major 
interest throughout the country both inside and 
outside the profession. 

This problem of the distribution of medical care 
in the United States has been the subject of exten¬ 
sive discussion; surveys 0 have been conducted and 
books 10 have been written. Some of the members 
of the profession who have given thought to the 
social and economic aspects of medical practice and 
students of medical economics have reached the 
conclusion that the prevailing system of practice 
on a fee-for-service basis alone is not adequate for 
the realization of the most efficient and extensive 
rendition of services for the maintenance and 
restoration of health. We know that at the pres¬ 
ent time a vast amount of illness is either neglected 
or only superficially treated principally because of 
inability to meet the fees of the physician and the 

°See Medical Care for the American People: The Final Re¬ 
port of the Committee on, the Costs of Medical Care; 
Falk, Rorem, and Ring, The Cost of Medical Care: A Sum- 
mary of Investigations on the Economic Aspects of the 
Prevention and ('are of Illness; Falk, Klem, and Sinai, The 
Incidence of Illness and the Receipt and Cost of Medical 
Care among Representative Family Groups. 

10 See among others: Cabot, The Doctors Bill; Davis, 
Paying Yonr Sickness Bill; Brown, Physicians and Medical 
Care; Millis, Sickness and Insurance; Bradbury, The Cost 
of Adequate Medical Care; Reed, The Ability to Pay for 
Medical Care. 
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expenses of hospitalization. The Final Report of 
the Committee on the Costs of Medical Care states: 

The problem of providing satisfactory 
medical service to all the people of the 
United States at costs which they' can meet 
is a pressing one. At the present time, many 
persons do not receive service which is ade¬ 
quate either in quantity or quality, and the 
costs of service are inequably distributed. 
The result is a tremendous amount of pre¬ 
ventable physical pain and mental anguish, 
needless deaths, economic inefficiency, and 
social waste (p. 2). 

At the same time it is true that many doctors are 
inadequately remunerated. Thus there exists to¬ 
day an economic barrier between doctors able and 
willing to serve and patients in need of service but 
unable to pay for it. 

There is wide recognition of the need for a sys¬ 
tem that will remove this barrier and make possi¬ 
ble the more efficient utilization of physicians’ 
services, reduce the cost of medical care, and thus 
meet more effectively the health needs of the na¬ 
tion. Especially important is it that plans be de¬ 
vised to serve those with moderate incomes who 
cannot, and would not if they could, make use of 
free clinics and the extensive charity of doctors, 
but who, on the other hand, cannot afford the pres¬ 
ent-day high cost of services for serious illness. 11 

11 Although the incidence of illness per family or per in¬ 
dividual is substantially the same in all income groups, fam¬ 
ilies with incomes under $2,000 receive far less care than 
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It is also recognized that the uneven incidence of 
illness results in heavy and unequal burdens. 

The view is held by many students of the subject 
that cooperative plans may contribute substantially 
to the solution of the problem. 12 Group hospitali¬ 
zation plans are in force in more than sixty cities 
and the number of subscribers is increasing. 18 Co¬ 
operative health organizations that provide for the 
services of physicians associated in group prac¬ 
tice have been formed in a number of cities. 14 
Group Health is typical of organizations of this 
kind. 

The harmful character of the restraints charged 
in the indictment, however, does not depend upon 
the merit of any particular system for marketing 
medical services. The harm to public well-being 
lies mainly in the attempt by private organizations, 
not responsible to the people, by coercive effort to 
freeze a status quo or at least monopolize experi¬ 
ment in a field where the hope for improvement lies 
in the free opportunity for honest experimenta- 

those with incomes of $5,000 or more. And families with 
incomes between $1,200 and $2,000 receive less hospitalization 
and preventive service than families with incomes under 
$1,200. Medical Care for the American People: The Final 
Report of the Committee on the Costs of Medical. Care , 
pp. 5-7. 

12 Excerpts from reports and books setting forth some of 
the facts found and conclusions reached on the subject of 
medical care generally are printed in Appendix A. 

13 See Brown, Physicians and Medical Care , pp. 166-170. 

14 See Falk, Rorem, and Ring, The Cost of Medical Care y 
p. 485. 
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tion. For the entire problem of the economic 
arrangements for medical service cannot be en¬ 
trusted to the organized medical profession. The 
peculiar skills of medical men are directed to the 
prevention and treatment of disease and the relief 
of suffering. The progress they have achieved 
along that line is among the outstanding accom¬ 
plishments of an age that has witnessed many 
remarkable scientific developments. But in deal¬ 
ing with questions of medical economics, their 
qualifications are limited by the nature of their 
training and a self-interest that it is humanly im¬ 
possible for them to subordinate. (Cf. Appendix 
A. pp. 101-2, 109.) They can only aid in the solu¬ 
tion of the problem, for which most of the initiative 
must come from outside the profession. 

This is not to say that appellees or any medical 
organizations should be denied the right to present 
to the public and to the individual members of the 
profession the arguments which they deem valid 
to support the views which they entertain on this 
subject. They may base such arguments on public 
interest and on the economic self-interest of the 
profession. They may seek to advance their cause 
before legislatures and in the courts. But when 
through motives principally of self-interest, as 
here admitted by the demurrers, they resort to con¬ 
certed self-help and conspire to destroy or hinder 
by coercive methods an organization that is not in 
accord with the tenets they advocate, the public in¬ 
terest, expressed through the Sherman Act, re- 
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quires a declaration that the limits of permissible 
action have been exceeded. 

The restrictions upon individual economic lib¬ 
erty accomplished by the conspiracy alleged were 
also substantial. The members of Group Health 
were interfered with in obtaining medical care for 
themselves and their dependents on the basis which 
they desired. Those responsible for the determina¬ 
tion of hospital policies were restricted by the co¬ 
ercive activity of appellees in the free choice of 
stuff members and in the right to conduct the busi¬ 
ness of the hospitals as they saw fit. Physicians 
seeking to practice under a system that fell under 
the ban of appellees were threatened with profes¬ 
sional and financial ruin. 

In the case of these physicians the restrictions 
constituted a serious invasion of the long estab¬ 
lished “common right” to the unmolested pursuit 
of a calling. For, as Mr. Justice Field puts it in 
his dissent in the Slaughter House Cases, 16 Wall. 
36, 105, “when the colonies separated from the 
mother country no privilege was more fully recog¬ 
nized’* than that of the individual “to follow any 
of the established trades or occupations of the 
country. ? ’ See also All gey er v. Louisiana, 165 
U. S. 578, 589-590; Dent v. West Virginia, 129 
U. S. 114, 121-122. 

This right is not to be lost to an individual be¬ 
cause his calling happens to be that of a doctor. 
He is, no more than a member of any other occu¬ 
pation, to be deprived of the capacities with which 
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to earn a livelihood and support his family. The 
community is not to lose without adequate cause 
the benefits which it derives from his services. In 
fact this last consideration applies with greater 
force to physicians than to members of other occu¬ 
pations. Here the interest in the public health 
demands an outlawing of restraints that in other 
professions might be found innocent. The com¬ 
mon law cases relating to restraints on physicians’ 
services which are later discussed in more detail 
(infra, pp. 57-61, and see Appendix B) show that 
in respect of the physician, the courts have not 
relaxed, but rather in some instances have tight¬ 
ened, the strictures of the rule against restraints. 

A case that is instructive in pointing out the 
danger both to public well-being and individual 
liberty arising from conduct such as this indictment 
charges is Pratt v. British Medical Association, 
[1919] 1 K. B. 244. That was a tort action to re¬ 
cover damages for molesting plaintiff doctors in the 
pursuit of their callings. The facts are quite simi¬ 
lar to those of the present case. The plaintiffs 
there had joined the staff of an organization, known 
as the Coventry Provident Dispensary, which had 
fallen under the ban of the medical societv because 
members of the society were opposed to what was 
called “contract practice” (p. 246). The doctors 
who joined the staff of the organization, like the 
Group Health doctors here, were free from any 
professional stigma. They, like the Group Health 
doctors, were expelled from the society for viola- 
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tion of so-called “rules of ethics” in joining the 
staff of the organization, and other members were 
forbidden to consult with them on pain of expul¬ 
sion. Notices were circulated and a “black list ? ’ 
was published in the British Medical Journal. The 
result was a boycott which the court found greatly 
injured plaintiffs in the practice of their profes¬ 
sion. Since this was a tort case, the opinion deals 
with it in terms of “unlawful means'’ and “just 
cause,” but the considerations presented in the ap¬ 
plication of these tests are similar to those involved 
in Sherman Act cases. The use of threats of expul¬ 
sion made against members of the society in the 
enforcement of the boycott was regarded as con¬ 
stituting the unlawful means. In the determina¬ 
tion of the issue of just cause, the same considera¬ 
tions of public interest were emphasized that we 
have here pointed out. The court said: 

Upon the words “to maintain the honour 
and interests of the medical profession” has 
been erected a powerful scheme and machin¬ 
ery throughout and beyond the United King¬ 
dom. * * * The defendants claim to en¬ 

force by boycott and by the infliction of ruin, 
their own standard of medical honour and 
interest throughout the country. This point 
is momentous; it touches the vital interests 
of every medical man. He may be exposed 
to degradation and dishonour at the will of 
a body which is void of the slightest statu¬ 
tory sanction in that behalf (p. 269). 
***** 
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The British Medical Association may exer¬ 
cise a great and beneficent influence in 
moulding medical opinion. It may exert the 
powers of persuasion. It may wield the 
weapon of moderate argument. If its views 
be sound they will doubtless be followed in 
due time by the profession. But the Associ¬ 
ation will surely gain nothing in the end by 
the methods of oppression or the utterance 
of threats (p. 273). 

Parliament had created a General Medical Coun¬ 
cil, and had given it jurisdiction to grant and with¬ 
draw licenses for the practice of medicine. Noting 
this, the court continued: 

But the British Medical Association has 
taken to itself a jurisdiction more far reach¬ 
ing, and perhaps more potent, than that of 
the General Medical Council (p. 270). 

After pointing out that plaintiffs’ “alleged sin 
was financial rather than moral in character,” the 
court goes on to say: 

If the Coventry Dispensary had been de¬ 
stroyed as a lay organization, then the local 
doctors could obviously have taken such 
steps as would have increased their area of 
private practice, and their emoluments 
would have gained a corresponding expan¬ 
sion. This was the fundamental object of 
the defendants. The nonparticipation in 
such aim by the plaintiffs was the head and 
front of their offending (p. 272). 

The court’s final answer to the British Medical 
Association’s claimed justification was equally sig- 
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nificant. The foregoing consideration of the As¬ 
sociation’s power to use its rules to inflict profes¬ 
sional ruin at will, and of the questions of whether 
or not it was in fact enforcing rules of ethics 
against the plaintiff: doctors, assumed that the rules 
in question were valid. But the rules were not in 
fact valid. They were unlawful because in “re¬ 
straint of trade.” Said the court: 

The public interest must be regarded con¬ 
jointly with the interests of individuals when 
restraint of trade is in question * * *. 

Upon considering the rules in question I 
have arrived at the conclusion that they are 
in restraint of trade and are void on the 
ground of public policy. They gravely, and 
in my view unnecessarily, interfere with the 
freedom of medical men in the pursuit of 
their calling, and they are, I think, injurious 
to the interests of the community at large 
(p. 274). 

Here then is the well-reasoned opinion of an 
English court dealing with a situation almost pre¬ 
cisely like the one presented in the indictment now 
before this court. Indeed the only material differ¬ 
ence is the absence in the Pratt case of any effort 
to exclude the boycotted doctors from hospital 
facilities, a feature of the present case that is un¬ 
doubtedly the most serious of all. (See infra, 
pp. 87-89.) 
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II 

The term “restraint of trade” as used in section 3 of the 
Sherman Act covers restraints upon the business of 
Group Health, restraints upon doctors in the pursuit of 
their callings, and restraints upon the business of the 
Washington hospitals 

The restraints with which the Sherman Act is 
concerned fall into two classes: (1) voluntary re¬ 
straints, which tiie parties to the contract, combina¬ 
tion, or conspiracy impose upon their own trade, 
and (2) involuntary restraints, which such parties 
impose upon the trade of strangers. United States 
v. Patton , 226 U. S. 525, 541; Holmes, ff., dissent¬ 
ing, in Northern Securities Co. v. United States, 
193 U. S. 197,403-405. Persons whose trade is sub¬ 
jected to involuntary restraints may well be called 
victims of the conspiracy. In the present case, 
Group Healtii, its medical staff, and the Washing¬ 
ton hospitals were the victims of a conspiracy 
engaged in by appellees. The question to be con¬ 
sidered under this point of the brief is whether the 
activities of these victims were of such a nature as 
to bring them within the protection of the Act. 

The District Court held that the indictment 
failed to charge a violation of Section 3 on the 
ground that none of the victims of the conspiracy 
was engaged in “trade’’ (R. 27-28). We submit 
that this approach to the question is not the proper 
one, and that it is highly misleading. It is our con¬ 
tention that in dealing with the question of the 
activities which the Act was designed to protect, 




verbal pitfalls may be avoided and the legislative 
intent more accurately discovered, if the inquiry is 
directed to determining the scope of the term “re¬ 
straint of trade,” which the statute took over intact 
from the common law. 

A. “Restraint of trade” is a legal term of art, not one of popular 

usage, and its meaning must be determined in the light of its use 

at common law 

The common law of England and the United 
States has from early times condemned contracts, 
combinations, and conspiracies in “restraint of 
trade.” The phrase has long been and still is a 
familiar legal term employed in numerous cases 
where no statute is involved. The Sherman Act 
was passed to further the policies of the common- 
law doctrine that the term identifies. Congress 
adopted the language which had taken on a legal 
meaning as the result of the many court decisions 
in which it had been employed. The Act merely 
recites the offense of “restraint of trade” for the 
federal jurisdiction and provides for new remedies, 
including the criminal penalty. The nature of the 
remedy does not alter the meaning of “restraint of 
trade.” Conduct which was illegal under the com¬ 
mon-law doctrine is the same conduct that is made 
a misdemeanor by the statute. The policy of the 
Sherman Act and that of the common-law rule are 
the same. 

Since the term “restraint of trade” is a legal 
idiom, it follows that its meaning is more than, and 
distinct from, the meanings of the several words of 
which it is compounded. Its definition is not to be 
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determined by looking up the words “restraint” 
and “trade” in dictionaries or by seeking to as¬ 
certain their several meanings in other contexts. 
It is true that in legal usage reference is sometimes 
made to “restraints” or we speak of “trade or com¬ 
merce that is restrained.” But the concept is es¬ 
sentially one, just as surely as in the case of the 
phrases, “proximate cause,” “last clear chance” or 
“due process of law.” Dictionaries may or may 
not include definitions of the word “trade” that 
embrace all of the activities covered bv the common 
law doctrine of “restraint of trade.” 15 The scope 
of the word “trade,” as used in other statutes, also 
may or may not be as broad as the common law 
doctrine, depending upon the policy of the statute 
in question. 1 ' 1 But this is unimportant for the pur¬ 
poses of this case. The term to be construed here 
is “restraint of trade.” 

15 It may be noted that, although some dictionary defini¬ 
tions of the single word “trade” limit the meaning to traffic 
in commodities or certain types of services, it is also defined 
broadly to cover all callings, including the professions. See, 
e. g., Webster, .Yew International Dictionary (2d Ed. 1936), 
26S3: “The business one practices or the work in which one 
engages regularly; one's calling: occupation.” 10 Murray, 
Neic English Dictionary (Oxford, 1926) : “The practice of 
some occupation, business, or profession habitually carried 
on; a calling; formerly used very widely, including profes¬ 
sions.” College Standard Dictionary (Funk & Wagnalls 
Co., 1938): “The people following a particular calling; cus¬ 
tomary pursuit; occupation.” 

1U In a number of cases the word “trade” in other con¬ 
texts is construed broadly enough to include professional 
activity. Woodfield v. Colzy. 47 Ga. 121; Colby v. Dean , 
70 N. H. 591,49 Atl. 574. 
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The legislative history of the Sherman Act sup¬ 
ports this contention with respect to the intent of 
Congress. 1 ' 1 * In February and March, 1890, the 
Senate on several occasions debated the bill which 
had been introduced by Senator Sherman and re¬ 
ported by the Finance Committee. The bill in its 
form at that time contained provisions declaring 
unlawful certain combinations, stated in terms of 
“prevention of competition” and “advancing the 
cost to the consumer,” 21 Cong. Rec. 1765, 2455. 
Although most of the Senators were in accord as 
to the need for legislation on the general subject, 
there were disagreements as to the scope the meas¬ 
ure should take and doubts arose as to the meaning 
and constitutionality of the provisions of the bill 
before them. Near the end of March it was de¬ 
cided to refer it to the Judiciary Committee. 
Early in April the bill was reported back to the 
Senate in the form in which it was later enacted. 
21 Cong. Rec. 2901. Senator Hoar, a member of 
the Judiciary Committee, stated to the Senate: 
“We have affirmed the old doctrine of the common 
law in regard to all interstate and international 
commercial transactions * * *. We have put 
in also a grave penalty.” 21 Cong. Rec. 3146. 
Senator Edmonds, chairman of the Committee, ex¬ 
plained that the intent was to define the offense in 
“terms that were well known to the law already.” 

Ifla Congressional debates may be referred to in determin¬ 
ing legislative intent. See Wright v. Vinton Branch of 
Mountain State Bank , 300 U. S. 440, 463—4, citing and sum¬ 
marizing the Supreme Court cases. 
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21 Cong. Kec. 3148. And later in the debate Sena¬ 
tor Hoar said: “The great thing that this bill does, 
except affording a remedy, is to extend the com¬ 
mon law principles, which protected fair competi¬ 
tion in trade in old times in England, to interna¬ 
tional and interstate commerce in the United 
States.” 21 Cong. Ree. 3152. 

Likewise, the courts, in construing the Sherman 
Act, have treated “restraint of trade” as a term of 
art from the common law. In Standard Oil Co. v. 
United States, 221 U. S. 1,59, Chief Justice White 
refers to the familiar principle that “where words 
are employed in a statute which had at the time 
a well-known meaning at common law or in the law 
of this country they are presumed to have been used 
in that sense unless the context compels to the con¬ 
trary,” 17 and concludes: 

In view of the common law and the law in 
this country as to restraint of trade, which 
we have reviewed, and the illuminating ef¬ 
fect which that history must have under the 
rule to which we have referred, we think it 
results: 

That the context manifests that the stat¬ 
ute was drawn in the light of the existing 
practical conception of the law of restraint 
of trade. 

17 In support of this principle are cited: Swearingen v. 
United States. 1G1 U. S. 446; United States v. Wong Kim 
Ark. 160 U. S. 640: Keck v. United States. 172 U. S. 434, 
446; Kepner v. United States. 195 U. S. 100, 12(5. 
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In United States v. Addyston Pipe & Steel Co., 85 
Fed. 271, 278-279 (C. C. A. 6tli), aff’d 175 U. S. 
211, Judge Taft stated that— 

it is certain that if the contract of associa¬ 
tion which bound the defendants was void 
and unenforceable at the common law be¬ 
cause in restraint of trade, it is within the 
inhibition of the statute. 

Also in Northern Securities Co. v. United States, 
193 U. S. 197, the elaborate opinions of Justices 
Harlan, White, and Holmes derive from the as¬ 
sumption that the meaning of “restraint of trade” 
is to be discovered in the history of the common 
law doctrine. 

These references to the intent of Congress are 
applicable to both Sections 1 and 3 of the Act, for 
both employ the same language. Indeed, the scope 
of the latter section is broader than the former in 
respect of the types of restraint covered. In legis¬ 
lating for interstate and foreign commerce it is 
clear that Congress intended to further the poli¬ 
cies of the common law doctrine to the extent of 
its constitutional power. There, however, the 
meaning of “restraint of trade” was necessarily 
limited by the scope of the commerce clause. On 
the other hand, in exercising its plenary power to 
legislate for the District of Columbia, Congress 
was not so limited, and, as the Supreme Court has 
stated, 4 ‘meant to deal comprehensively and effec¬ 
tively with the evils resulting from contracts, com¬ 
binations, and conspiracies in restraint of trade 


40 


and to that end to exercise all the power it pos¬ 
sessed/’ Atlantic Cleaners & Dyers, Inc. v. United 
States, 286 U. S. 427, 435. 

B. Restraints upon the business of Group Health 

Group Health, the principal victim of the con¬ 
spiracy, is engaged “in the business of arranging 
for the provision of medical care and hospitaliza¬ 
tion to its members and their dependents’’ (R. 
14). In conducting this business, it operates a 
modern, well-equipped clinic, requiring the em¬ 
ployment of assistants, investment in equipment, 
and purchase of supplies. It defrays within limits 
expenses of hospitalization and contracts with 
doctors, both general practitioners and specialists, 
who in turn provide professional medical care for 
the members and their dependents. The services 
thus arranged are paid for in advance by the mem¬ 
bers in monthly installments (R. 14). 

In short, Group Health is in the business of 
making the economic arrangements for supplying 
the materials and the services necessary for main¬ 
taining or restoring the health of its members and 
their dependents. It is not engaged in medical 
practice. Group Health Association v. Moor, 24 
F. Supp. 445. In the language of this court in 
Jordan v. Group Health Association, decided Sep¬ 
tember 11, 1939, it is a “consumer cooperative.” 

concerned principally with getting service 
rendered to its members and doing so at 
lower prices made possible by quantity pur- 
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chasing and economies in operation. Its 
primary purpose is to reduce the cost rather 
than the risk of medical care; to broaden 
the service to the individual in kind and 
quantity; to enlarge the number receiving 
it; to regularize it as an everyday incident 
of living, like purchasing food and clothing 
or oil and gas, * * *. To summarize, 
the distinctive features of the cooperative 
are the rendering of service, its extension, 
the bringing of physician and patient to¬ 
gether, the preventive features, the regular¬ 
ization of service as well as payment, the 
substantial reduction in cost by quantity 
purchasing, in short, getting the medical job 
done and paid for; * * *. 

Group Health is thus an organization which is 
applying business methods to the distribution of 
medical care. Its purpose is the same as that of 
any other marketing organization engaged in the 
distribution of goods or services, that is, to ex¬ 
pand and regularize services at reduced cost. 

We submit that such an organization should be 
protected against a conspiracy by those who would 
destroy or impair its functioning because they fear 
its competition. Plainly this is required by the 
policy of the Sherman Act and the common law 
rule to preserve freedom of opportunity in the 
economic field. As we have already pointed out 
(supra, pp. 25-27), the call for protection is accentu¬ 
ated where, as here, the activities in question offer 

100019—39-4 
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a reasonable hope of meeting in some measure a 
pressing public need. 

The District Court held that the statute had no 
application to a conspiracy for the purpose of 
restraining the business of Group Health because 
(1) as a consumer cooperative it was not in busi¬ 
ness for profit and therefore not engaged in 
“trade.” and (2) because the restraints upon its 
business were only “incidental” to the principal 
purpose of the conspiracy to restrain medical prac¬ 
tice, which the court held was not “trade.” We 
submit that, as previously pointed out {supra, 
pp. 35-40), these reasons are based upon much too 
narrow a view of the question involved, and that 

they are unsound. 

•/ 


1. There is no reason for excluding cooperative 
enterprises from the protection of the Act. It 
would be an anomaly, indeed, if antitrust laws 
which were enacted in response to a demand that 
the public be safeguarded against combination and 
monopoly that result in higher prices to the con¬ 
sumer, should be construed to deny protection to 
consumer cooperatives, whose purpose and func¬ 
tion is to provide commodities or services for the 
consumer at a lower cost through the adoption of 
a cooperative form of organization. 

Congress has at least impliedly recognized that 
cooperative's are within the protection of the anti¬ 
trust laws. In 15)25 it adopted a resolution (69th 
Cong.. Special Session of tin* Senate, S. Res. 34: 
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March 17,1935) directing the Federal Trade Com¬ 
mission to make an inquiry. 

(1) into the growth and importance of co¬ 
operative associations, including particu¬ 
larly the cost of marketing and distribution 
of such cooperatives as compared with the 
corresponding cost of other types of distrib¬ 
utors, and (2) into the extent and impor¬ 
tance of the interference with and objections 
to the formation and operation of coopera¬ 
tive* organizers of producers, distributors, 
and consumers by any group or trade associ¬ 
ation in alleged violation of the antitrust 
laws and to report thereon with recommen¬ 
dations for legislation or other remedial 
action if the same appears necessary. 

In 1928 the Federal Trade Commission reported 
(Federal Trade Commission, Report on Coopera¬ 
tive Market) that it found no substantial evidence 
of unlawful interferences with cooperatives and 
concluded that “the antitrust laws, including the 
Federal Trade Commission Act. affords such or¬ 
ganizations a remedv and relied' against combine- 
tions in restraint of trade and unfair methods of 


competition on the part of competitors.” 

The courts also have* recognized the application 
of statutes based on policies similar to those of the 
Sherman Act in the protection of cooperative or¬ 
ganizations. In Cnited Stales v. Ameriean Live¬ 
stock ('ammission Co., 279 C. S. 435, the appel¬ 
lants had formed a combination and conspiracy to 
drive a cooperative out of business by means of a 




a reasonable hope of meeting in some measure a 
pressing public need. 

The District Court held that the statute had no 
application to a conspiracy i'or the purpose of 
restraining the business of Group Health because 
(1) as a consumer cooperative it was not in busi¬ 
ness for profit and therefore not engaged in 
“trade." and (2) because the restraints upon its 
business wore only “incidental'' to the principal 
purpose of the conspiracy to restrain medical prac¬ 
tice, which the court held was not “trade." We 
submit that, as previously pointed out (supra, 
pp. 35—40), these reasons are based upon much too 
narrow a view of the question involved, and that 
they are unsound. 

1. There is no reason for excluding cooperative 
enterprises front tin* protection of the Act. It 
would be an anomaly, indeed, if antitrust laws 
which were enacted in response to a demand that 
the public be safeguarded against combination and 
monopoly that result in higher prices to the con¬ 
sumer, should be construed to deny protection to 
consumer cooperatives, whose purpose and func¬ 
tion is to provide commodities or services for the 
consumer at a lower cost through the adoption of 
a cooperative form of organization. 

Congress has at least impliedly recognized that 
cooperatives are within the protection of the anti¬ 
trust laws. In 11)25 it adopted a resolution (f>9th 
Cong., Special Session of the Senate. 8. Res. 34: 
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March IT, 1935) directing the* Federal Trade Com¬ 
mission to make an inquiry. 

(1) into the growth and importance of co¬ 
operative associations, including particu¬ 
larly the cost of marketing and distribution 
of such cooperatives as compared with the 
corresponding cost of other types of distrib¬ 
utors, and (2) into the extent and impor¬ 
tance of the interference with and objections 
to the formation and operation of coopera¬ 
tive organizers of producers, distributors, 
and consumers by any group or trade associ¬ 
ation in alleged violation of the antitrust 
laws and to report thereon with recommen¬ 
dations for legislation or other remedial 
action if the same appears necessary. 

In 1928 1 he Federal Trade Commission reported 
( Federal Trade Commission. Report on Coopcro- 
ttrf Market) that it found no substantial evidence 
of unlawful interferences with cooperatives and 
concluded that “the antitrust laws, including the 
Federal Trade Commission Act, affords such or¬ 
ganizations a romedv and relief against combine- 
tions in restraint of trade and unfair methods of 
competition on the part of competitors.’’ 

The courts also have recognized Ihe application 
of statutes based on policies similar to those of the 
Sherman Act in the protection of cooperative or¬ 
ganizations. In RnHed Stoles v. American Li ve¬ 
sted.' Commission Co., 279 V. S. 435, the appel¬ 
lants had formed a combination and conspiracy to 

drive a cooperative out of business bv means of a 

1 *> 
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boycott. The Secretary of Agriculture acting 
under the Packers and Stockyards Act ordered the 
discontinuance of the boycott on the ground that it 
constituted an unfair practice in restraint of' com¬ 
merce*. The Court refused to enjoin tin* enforce¬ 
ment of the order, holding, among other things, 
that the cooperative was entitled to tin* protection 
of that Act. The Federal Trade Commission has 
also issued cease and desist orders against similar 
boycotts instituted against cooperatives, and these 
have been upheld in the courts. See Soul hern 
Hardware Jobbers’ Ass’n. V. Federal Trade Com¬ 
mission, 290 Fed. 773 (C. C. A. 5th) ; Chamber of 
Comm< rce of Minneapolis v. Federal Trade i'om- 
mission, 13 F. (2d) 673 (C. C. A. 8th). 

Moreover, when it is considered that we are here 
concerned with an enterprise which makes provi¬ 
sion for medical service, the fact that it has 
adopted a cooperative form of organization makes 
it much more desirable from the standpoint of the 
public interest that it receive protection than if it 
were a proprietary institution organized for profit. 
For it is generally recognized that medical service 
organizations operated for the purpose of yielding 
profits to lay proprietors tend to commercialize 
medicine. 1 ' It is liardlv conceivable that such enter- 


,s ** I !u* dangers which physicians and dent ists principally 
tear, namely that lay groups organized for profit will con¬ 
trol medical practice, is a real one. Such groups, they be¬ 
lieve. will place the practitioners in subservient positions, 
will deny them proper equipment and professional opportu¬ 
nities. or in other ways will prevent them from rendering 
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prises would be entitled to the protection of the 
Act while “consumer cooperatives," operated for 
the benefit of members onlv and having no tend- 
ency to commercialize medicine,would be 
excluded. 

The foregoing considerations and authorities 
make it clear, we submit that from the standpoint 
of the policy of ihe statute and the common law 
rule, the term ‘‘restraint of trade" covers re¬ 
straints upon the business of a cooperative. It may 
also be noted that even under the narrower and, we 
submit, erroneous view that directs tI k* inquiry 
to the scope of the single word “trade" in other 

service of :i high quality or from receiving adequate com¬ 
pensation. Such groups add to the cost of service without 
contributing any essential element which cannot he provided 
equally well by nonprofit professional or community groups. 
It is far better for the organizing activity, the capital in¬ 
vestment. and the assumption of financial risk to come from 
nonprofit community, religious or governmental hospitals 
or similar agencies. The Committee believes that / at/ f/roupx 
organized for profit hare no let/il i mate place in the / trorision 
of this rital public serrice." [Italics are the authors.] 
Medico! cure for the .1 mericun People: The Finn! lie port of 
the ('oiuinittce on the Cost ot Medico! Cure . pp. 47-48. 
( f. also People e.r. ref State Hoard of Medical /' .vu m ino /•* 
v. Pacific Ihu/fh Corporation . 12 Cal. (2d) 1 .*><». 101 , 82 P. 
(2d) 428, P>1, cert, denied, •><•<> l . S. (>.*>:<. which notes the 
distinction in this regard between proprietary and coopera¬ 
tive health organizations. 

''' See (i roup Health Association v. Moor . 24 F. Supp. 14 o. 
4 hi. where it was said: “The actions of the plaintiff | Croup 
Health | in no way tend to commercialize the practice of 
medicine.” 
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contexts the same conclusion as to the application 
of the statute must follow. 

In the first place, the profit motive is not neces¬ 
sarily essential to the concept of “trade,” 20 and 
even if it should be so regarded, it exists here abun¬ 
dantly in fact. Profit realistically considered need 

V •> 

not take the form of dividends or payments which 
are the result of the differences between the cost 
of operation and the income of an organization. 
They may well accrue in the form of savings to the 
proprietors in the cost of the service received by 
them. This saving is clearly that of the organiza¬ 
tion if it he regarded not simply as a corporate 
entity but rc.JistLallv as.au aggregation of mem- 
bers. And the saving, whether technically called 
profit or not, is the motive for the organization, 
and certainly cannot he distinguished from the mo¬ 
tive which inspires the trade of a profit-making 
corporation. 

2. The further conclusion of the District Court 
that restraints upon Group Health were only inci¬ 
dental to the primary purpose to restrain medical 
practice is, we submit, equally without merit. Al¬ 
though we point out (infra, pp. 47-63) that the re- 


20 Note the language of Lord Coleridge in The Duty on 
the Estate of the Incorporated Council of Taw Reporting 
for England and Wales. 22 Q. B. 279. 293: 

“It is not essential to the carrying on of a trade that the 
person engaged in it should make, or desire to make, a profit 
by it. It may be true that in a great majority of cases the 
carrying on of a trade does in fact include the idea of profit. 
Yet the definition of the mere word ‘trade* does not neces¬ 
sarily mean something by which si profit is made.*’ 
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straints upon doctors in the pursuit of their call¬ 
ings are restraints of trade at common law, and 

earnestly contend that they fall within the Sherman 
•> •• 

Act, we submit that it is unrealistic to say that 
those restraints were the primary objective of the 
conspiracy charged. 

The indictment clearly shows that it was not so 
much tlie doctors as the Group Health organiza¬ 
tion which the appellees feared and sought to sup¬ 
press. Paragraph 15 of the indictment (R. 8-9) 
alleges that the defendant American Medical As¬ 
sociation and its defendant officers “have adopted 
and for many years have pursued a policy of op¬ 
position to experimentation ivith such organiza¬ 
tions, and have taken affirmative steps to oppose 
their formation and operation throughout the 
United States. The preamble of the resolution of 

the District Societv set forth in the indictment 

* 

(R. 15) shows, in the words of the appellees them¬ 
selves, that the concerted action of the appellees 
was taken as “a means of hindering the successful 
operation of Group Health Association, Inc.” 
Thus, it seems clear that the principal object of the 
conspiracy was the suppression of Group Health 
and that the boycott of members of its medical 
staff constituted one of the means for the effectua¬ 
tion of this objective. 


C. Restraints upon doctors in the pursuit of their callings 

In maintaining that medical practice falls within 
the protection of Section 3, we are contending for 
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a construction that would recognize the statute as 
an instrument for preserving to the individual phy¬ 
sician the common right to the unmolested prac¬ 
tice of his calling. Although the conspiracy here 
charged is one by medical societies and doctors, the 
view that “restraint of trade” does not cover a 
restraint upon medical practice would also give 
immunity from the provisions of the Act to per¬ 
sons outside the profession who wished to boycott 
doctors and interfere with them in their vocations. 

The District Court held the statute inapplicable 
stating that medical practice is not a “trade.” 
This verbalistic approach, similar to the one 
adopted in determining the application of the stat¬ 
ute to restraints upon the business of Group 
Health, suggests that there is an issue here as to 
whether medicine is a trade or a profession. 
That issue, we submit, is false. Of course med¬ 
icine is a profession. This case, however, is con¬ 
cerned not with its professional, but with its eco¬ 
nomic aspects. (Cf. Appendix A, infra, at pp. 
101-2.) Although doctors are men of science and 
learning, they are, like other men, engaged in earn¬ 
ing a living. And they are rendering to the public 
a necessary service. The calling of the doctor is, in 
these respects, not distinguishable from other 
occupations. 

(1) The policy of the Sherman Act 

The evils against which the Act is directed are 
no more to be tolerated when applied to the phy¬ 
sician’s calling, than they are in any other eco- 
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nomic pursuit. A price-fixing arrangement with 
respect to doctors’ fees would injure the consum¬ 
ing public at least as seriously as would a similar 
arrangement with respect to the sale of a com¬ 
modity. Society has as much and probably more 
need for the doctor, or for the group of doctors, 
who can render high quality medical care at a 
lower cost to the patient as it has for business con¬ 
cerns that sell high quality merchandise at reduced 
prices. Likewise, a combination and conspiracy to 
restrain licensed doctors, and by means of boycotts 
and blacklists to drive them from the practice of 
their profession, is an economic evil not less, but 
more serious than a similar combination and con¬ 
spiracy to prevent a businessman from undertak¬ 
ing a business enterprise in competition with exist¬ 
ing enterprises. 

Indeed, in all these matters the fact that medicine 
is a profession, if it is significant at all, is only so 
in that professional services, because of their great 
value to the public, call even more urgently for the 
protection afforded by the rules and statutes pro¬ 
viding remedies against 44 restraint of trade.” 
Certainly in its economic aspects medical practice 
should be subject to the same rules in this regard 
as other types of economic activity. That was and 
is true under the common law. It should be true 
under Section 3 of the Act. 

(2) The common right of the individual to his calling at common law 

The rule against restraints came into the common 
law in the period of the break-up of the gilds, as 
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an aspect of the national protest against the exclu¬ 
sive privileges enjoyed by these “brotherhoods. ” 21 
Gradually it was elaborated out of judgments 
which emerged from actions brought under the 
ancient writs. At first the courts went no further 
than to refuse to entertain actions by persons who 
sought their help in creating or maintaining re¬ 
straints. 22 Subsequently, the writ of debt 23 and the 

21 Privilege was the lifeblood of the gild merchant. The 
gild ? s sole reason for being was to preserve trade to its mem¬ 
bers. and its charter gave it power to exclude those who 
were not of the franchise. The craft gild, its successor, like¬ 
wise received from Crown or Municipality a charter which 
granted the exclusive practice of an art. but the craft gilds 
were open to all who could meet their professional stand¬ 
ards. Cheyney, Introduction to the Social History, of Eng¬ 
land . 51-59: Gross, The Guild Merchant , 43-50. As com¬ 
merce grew, as the man from the next town ceased to be a 
“foreigner,” and national control come to replace local 
regulation, the restrictions on apprenticeship and against 
artisans from out-of-town fell away. By the middle of the 
sixteenth century a statute of the realm prohibited interfer¬ 
ence with craftsmen from other towns. Statutes 2 <€• 3, 
Edwd. VI, C 15. Soon the courts were finding surviving 
privilege contrary to the ancient principles of the common 
law. In the classic Case of the Tailors of Ipswich , 11 Coke 
Rep. 53a. 77 Eng. Repr. 1218 (1614), in spite of letters pat¬ 
ent from the King, it was held that a qualified tailor, who 
had not received the gild’s blessing, could not be kept from 
his occupation. Thus “the right to work” became a funda¬ 
mental tenet of the common law, which a little after this 
time was declared to be above the King himself. Statute 
of Monopolies (1G23-4), 21 Jac. 1, c. 3. 

22 'The Schoolmasters Case , Hen. IV, f. 47, pi. 21 (1410) ; 
The Meat Market Case. 11 Hen. VI. f. 19, yd. 13. f. 25, pi. 2 
(1433). 

23 Diers Case. 2 Hen. V, v. 5, pi. 26 (1415). 
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writ of assumpsit 21 were held not to he available to 
one party who sought to hold another party to a 
covenant adjudged to be in restraint of trade. Out 
of such ancient writs the principles of torts and 
contracts with respect to “restraint of trade” have 
emerged. 

The rules took shape within a society dominated 
by petty trade. They come from days in which a 
pecuniary economy was in its early stages, the cor¬ 
poration little used, and the techniques of acquisi¬ 
tion still elementary. The enterpriser was still a 
craftsman, intent not upon the ultimate entry in 
black or red, but to make a fair living for himself. 
In a world of handicraft, it is the skills of men of 
various callings that are of primary interest at law 
and in public policy. The blacksmith, the school¬ 
master, the barber-surgeon pursued their callings; 
the baker, the tailor, the dyer, the furrier received 
materials from their customers and to their 
“order” fashioned articles. 25 The fabrication of 
wares for general sale in an impersonal market be¬ 
longed far in the future. The rule against re¬ 
straints was an assertion that skills, occupations, 
mysteries, callings were affected with a public 
interest. 

Little by little such initial steps were broadened 
into “the liberty of the subject to pursue lawful 

24 Anonymous Case, Moore, 115, 72 En". Repr. 477 (1578); 
B/arksmith Case , 3 Leo 217, 74 En<r. Repr. 643 (1587). 

25 See Ashley. The Economic Organization of England , 
pp. 35-36. 
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and established trades.” “At the common law no 
man could be prohibited from working in any law- 
fu! trade, for the law abhors idleness, the mother 
of all evil ; nor does the common law compel “the 
artificers and people of mystery” to “hold them¬ 
selves everyone to one mystery” and “to no other 
than that which he has chosen.” Case of the 
Tailors of Ipswich, 11 Coke Rep. 53a, 77 Eng. Repr. 
12i8, decided in 1614. In fact the enjoyment “of a 
whole trade is “ Dial ion in se ? 5 it is so contrary to 
the common law that it cannot be justified even by 
a royal patent of monopoly. Darcy v. Allein, 11 
Coke Rep. 84, 77 Eng. Repr. 1260. 

It is significant that a landmark in the creation 
of the rule against restraints is a case involving 
the physician’s calling. Dr. Bonham's Case, 8 
Coke Rep. 107a, 2 Brownl. 255, decided in 1610. 
In 1518 a royal patent had been granted to the 
Royal College of Physicians in London; in 1522 
this was confirmed by parliamentary act. In both 
the charter and the statute the College was given 
the right to fine or imprison physicians who pur¬ 
sued their callings in the city without being ad¬ 
mitted by the College. Dr. Bonham, who had re¬ 
ceived a medical degree from the University of 
Cambridge, was refused admittance. He con¬ 
tinued to practice, was then fined and imprisoned 
by the College, and later brought an action for false 
imprisonment. Lord Coke held on several grounds 
that the College had no legal authority to fine or 
imprison Dr. Bonham, the most significant being 
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that he was a competent physician, and the privi¬ 
lege of the College confirmed by grant and statute 
must be read so as to apply only to incompetent 
physicians. Here then it is held that, in respect 
of the right of an individual physician to his call¬ 
ing, the common law fixes the bounds of royal pre¬ 
rogative and Act of Parliament. The citation is 
all the more significant since Dr. Bonham’s case has 
long been regarded as outstanding in the common- 
law background of our own constitutional law. 2 ® 
A case in which the freedom of the doctor’s calling 
is asserted and established as against the coercive 
acts of a college of physicians, has become a mile¬ 
stone along the road that led to the liberties guar¬ 
anteed by the Constitution. 

The Statute of Monopolies (1623-4), 21 Jae. 1, 
c. 3, professed to do no more than declare “the 
ancient and fundamental law” of the realm. It 
recited the ancient ban against “the sole buying, 
selling, making, working, or using of anything” 
gave to any person or persons who might be 
“hindered, grieved, disturbed, or disquieted” on 
pretext of a royal grant, a right of action for three¬ 
fold the amount of the damages and double the costs 
sustained; and provided that all such suits “should 
be forever hereafter examined, heard, tried, and 
determined by and according to the common laws 

20 Plueknett, Bonham's Cane and Judicial Review (1926), 
40 Harv. L. Rev. 30; see Corwin, The “Higher Law ” Back¬ 
ground of Constitutional Law (1929), 42 Harv. L. Rev. 365; 
Thorne, Dr. Bonhams Case (1938), 54 L. Q. Rev. 543. 
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of this realm and not otherwise.” In short, this 
statute gave a legislative statement to the rule 
against restraints, elevated the common law above 
the royal prerogative, and took from the defense 
the right to plead a grant of monopoly in a suit 
at law. 

As petty trade gave way to commerce, the com¬ 
mon right went along. The pursuit of a calling be¬ 
came a right protected against tortious interference. 
“He that hinders another in his trade or livelihood 
is liable to an action for so hindering him.” 
Kedble v. Hickeringall, 11 East 574n. 

With restraint of trade, as with any other gen¬ 
eral law, there are borderlines. Here, because of 
the balance of values involved, they are often more 
than usually perplexing. But the principles which 
should resolve them have been clearly proclaimed. 
They have been shaped for the most part in the 
domain of contract. An individual sells his busi¬ 
ness or practice to another; the value of the assets 
which pass depends upon the withdrawal of the 
seller; he agrees not to resume his occupation 
within a specified area and over a certain period 
of years. A breach of his contract is followed by 
the plea that as a restraint of trade the contract 
is void against public policy. The situations which 
the cases present vary, but the issue with which 
they are all concerned is the same. It is a weigh¬ 
ing of the advantage to the individual against the 
harm to the public. The opinions frequently deal 
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with the issue as one between “partial” and “ total’* 
restraints, symbols for real and common-sense 
values. If individual succeeds individual, leaving 
the competitive situation unchanged, it is a partial 
restraint. If, on the contrary, the contract 
abridges or denies to customers the benefits of free 
competition, it is a restraint of trade. 27 The more 
unique the craftsman, the more learned the calling, 
the more necessary the service, the greater the com¬ 
pulsion upon public interest. 

These principles have been repeatedly asserted 
by the courts. In succinct language Baron Parke 
put the matter thus: 

Contracts for the partial restraint of trade 
are upheld, not because they are advanta¬ 
geous to the individual with whom the con¬ 
tract is made and a sacrifice pro tanto of the 
rights of the community, but because it is for 
the benefit of the public at large that they 
should be enforced. Many of these partial 
restraints on trade are perfectly consistent 
with public convenience and the general in¬ 
terest. Malian v. May, 11 Misc. & N. 652. 

And as Judge Taft stated: 

The covenant is inserted only to protect one 
of the parties from the injury which, in the 
execution of the contract or enjoyment of its 
fruits, he may suffer from the unrestrained 

27 Xote, as typical of innumerable cases that might be 
cited, Mitchel v. Reynolds, 1 P. Wms. 181, 24 Eng. Repr. 347; 
Oregon Steam Navigation Co. v. Winsor, 20 Wall. 64; Von 
Bremen v. MacMonmes , 200 N. Y. 41, 93 N. E. 186. 
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competition of the other. The main pur¬ 
pose of the contract suggests the measure of 
protection needed, and furnishes a suffi¬ 
ciently uniform standard bv which the valid- 

V * 

ity of such restraints may be judicially de¬ 
termined. In such a case, if the restraint 
exceeds the necessity presented by the main 
purpose of contract, it is void for two rea¬ 
sons: First, because it oppresses the cove¬ 
nantor, without any corresponding benefit 
to the covenantee; and, second, because it 
tends to a monopoly. United States v. Ad- 
dyston Pipe A Steel Co ., 85 Fed. 271, 282. 

In other words, where there is no threat of common 
harm, the law must permit understandings essen¬ 
tial to the maintenance of the trade, business, or 
practice which changes hands. Beyond that line of 
tolerance the standard by which collusive action is 
to be adjudged is the public benefit. 

This brief recital indicates the character and the 
sweep of the rule against restraints. It is grounded 
deeply in a public policy which seeks to maintain 
free institutions and to promote free enterprise. 
More than two centuries ago, Chief Justice Parker, 
in stating the established law, found contracts in 
restraint of trade bad because of “the mischief 
which may arise from them (1) to the party by the 
loss of his livelihood and the subsistence of his 
family; (2) to the public by depriving it of a useful 
member. ’’ With a look ahead he added as ‘ ‘ another 
reason” the great abuse these voluntary restraints 
are liable to; as, for instance, from corporations 
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who are perpetually laboring for exclusive advan¬ 
tages in trade, and to reduce it into as few hands 
as possible. Milchel v. Reynolds, 1 P. Wins. 181, 
at 190. Somewhat later, the Massachusetts court, 
looking back at a doctrine now rather fully devel¬ 
oped, stated its rationale in somewhat greater de¬ 
tail: 

Such contracts injure the parties making 
them, because they diminish their means of 
procuring livelihoods and a competency for 
their families. * * * (2) They tend to 

deprive the public of the services of men in 
the employments and capacities in which 
they may be most useful to the commun¬ 
ity. * * * (3) They discourage indus¬ 

try and enterprise and diminish the prod¬ 
ucts of ingenuity and skill. (4) They pre¬ 
vent competition and enhance price. (5) 
They expose the public to all the evils of 
monopoly. Alger v. Thacker, 19 Pick. 51, 
at 54. 

In a word the rule seeks to protect the individual 
in his calling, to keep economic opportunities open, 
and to conserve for the community the distinctive 
capacities of men. 

(3) Cases invoicing restraints upon services of physicians at common 

law 

The foregoing summary of the development of 
the “restraint of trade” doctrine at common law as 
an instrument for the protection of the right of the 
individual to pursue his calling is not presented be- 

190019—39-5 


58 


cause it is thought that any contention could be 
made that callings generally within the District of 
Columbia are not within the protection of Section 
3. The Atlantic Cleaners & Dyers case, 286 U. S. 
427, holding that this section applies to restraints 
upon services as well as upon traffic in commodities, 
sets at rest any doubts that might arise in that re¬ 
gard. 28 The purpose has been rather to show that 
the common law doctrine is as broad as the whole 
field of economic activity and that in the policies 
that have led to its development there is nothing to 
suggest a reason for excepting professional service, 
but, on the contrary, those policies apply with even 
greater force where the calling is one of vital need 
to the community. The cases bear out that conten¬ 
tion in respect of physicians’ services. 

In the domain of tort, Pratt v. British Medical 
Association, [1919] 1 K. B. 244, is outstanding. 
There, as we have already indicated {supra, p. 33), 
it was held in a situation comparable to the one 
presented by the present case that under the broad, 
general doctrine of the common law a rule of a 
medical society operating as a restraint upon doc¬ 
tors in the practice of their profession was unlaw¬ 
ful because in ‘‘restraint of trade” (p. 274). 

28 Reference may also be made to the language of Chief 
Justice White in Standard Oil Co. v. United States , 221 
U. S. 1, 51: 

“It is certain that at a very remote period the words ‘con¬ 
tract in restraint of tra<le ? in England came to refer to some 
voluntary restraint put by contract by an individual on his 
right to carry on his trade or calling.” 
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More common, however, are the cases in the field 
of contracts where the question is raised as to 
whether a covenant not to pursue the calling of a 
physician in a certain territory for a given period, 
made in connection with the employment of an as¬ 
sistant or the sale of a physician’s practice, is void 
as a contract in restraint of trade. Beginning with 
Davis v. Mason, 5 T. R. 118,101 Eng. Repr. 69, de¬ 
cided in 1793, more than one hundred such cases 
have appeared in the American and English re¬ 
ports. We list them in Appendix B {infra, pp. 
112-6). There is no case holding that the doctrine 
has no application to a profession. The only ques¬ 
tion raised in these cases is whether the doctrine of 
Mitchel v. Reynolds, 1 P. Wms. 181, 24 Eng. Repr. 
347, decided in 1711, to the effect that contracts in 
“partial” restraint of trade are valid, applies to a 
contract not to practice medicine. The fact that a 
few courts have taken the view that it does not so 
apply, and that covenants of physicians even when 
limited are unenforceable because in restraint of 
trade, is a further indication that the policies un¬ 
derlying the general doctrine of restraint of trade 
apply with even greater force in the case of physi¬ 
cians ’ services. See Mandeville v. Harman, 42 
N. J. Eq. 185, 7 Atl. 37. 

The great majority of courts hold, however, that 
the exception for contracts in “partial” or 44 rea¬ 
sonable” restraint of trade applies also to physi¬ 
cians’ contracts. Thus it was said in Gilman v. 
Dwight, 79 Mass. 356, 359, with reference to such a 
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contract that “there is nothing in the nature of the 
business or profession to which the contract relates 
which would take it out of the ordinary rules ap¬ 
plicable to contracts in restraint of trade.” And 
in Hill v. Gild (jell, 9 Ky. L. R. 436, 437, the court 
declared that cases “where physicians have sold 
their goodwill and agreed not to practice medi- 
cme within certain distances of their former loca¬ 
tion * * * f a n within the general principle 

covering contracts in restraint of trade.” 

Among such cases is one decided by this court, 
Erikson v. Hawley, 56 App. D. C. 268, 12 F. (2d) 
491. This has to do with a covenant by an ortho¬ 
dontist. This court, in holding the covenant valid, 
applied the principles of the doctrine of re¬ 
straint of trade and cited United States v. Addyston 
Pipe cO Steel Co., 85 Fed. 271 (C. C. A. 6th) (opin¬ 
ion by Taft, J.), as “one of the leading cases,” thus 
tying the doctrine up definitely with the Sherman 
Act. 

Of course there is nothing in any of these cases 
to indicate that the calling of a doctor is not a 
profession. When the courts are speaking in the 
language of popular usage they frequently refer 
to restraints upon a “profession.” 29 But there is 
never the slightest hesitation in using the phrase 
“restraint of trade” with reference to the legal doc¬ 
trine involved. The opinion of the District Court 

20 See e. g., Holbrook v. Waters, 9 How. Pr. 335, 336; Mc- 
Clurg's Appeal, 58 Pa. 51, 53. 
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in the present ease recognizes that the common-law 
doctrine “against restraint of trade” applies to the 
contracts of physicians respecting their profes¬ 
sional practice (R. 29). 

In Atlantic Cleaners & Dyers v. United States, 
286 U. S. 427, counsel for the defendants contended 
(p. 429) that the use of the term “restraint of 
trade” in restrictive covenant cases had no bearing 
on the construction of the Sherman Act. The 
Court indicated otherwise in citing (at p. 436) 
two such cases, Dier’s Case, 2 Hen. Y. v. 5, pi. 26, 
and Mitchel v. Reynolds, 1 P. Williams 181. The 
fact that the Court there also disposed of the con¬ 
tention of counsel, based on the meaning of the 
word “trade,” by demonstrating that the word was 
“at least” broad enough even under this approach 
to cover the activities in question, in no way de¬ 
tracts from the validity of the approach for which 
we are contending. We have already called at¬ 
tention {supra, pp. 37-39) to the views as to the 
meaning of the Sherman Act expressed in Con¬ 
gressional debate and judicial opinion, and to the 
language of Judge Taft in the Addyston Pipe & 
Steel Co. case (quoted supra, p. 39), to the effect 
that contracts void at common law because in re¬ 
straint of trade are within the inhibition of the 
statute. The common-law cases, taken in connec¬ 
tion with this view, make a complete case for the 
application of Section 3 of the Act to restraints 
upon medical practice. 
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The District Court's holding with respect to re¬ 
straints upon the calling of doctors is rested pri¬ 
marily on the authority of language of Mr. Justice 
Story quoted by Mr. Justice Sutherland, writing 
for the Court, in Atlantic Cleaners & Dyers v. 
United States, 286 U. S. 427, 436. This case pre¬ 
sented the question whether restraints in the clean¬ 
ing and dyeing business "were covered by Section 3, 
and it was held that they were. The opinion quotes 
from The Schooner Nymph, 18 Fed. Cas. 506, No. 
10388, decided in 1834. In this latter case fishery 
was held to be, a “trade” within the meaning of a 
section of the Coasting and Fishery Act of 1793. 
Mr. Justice Story, after stating that in his opinion 
the word was not there used in its most restrictive 
sense as equivalent to traffic in goods, says: 

Wherever any occupation, employment, or 
business is carried on for the purpose of 
profit, or gain, or a livelihood, not in the 
liberal arts or in the learned professions, it 
is constantly called a trade. 

The opinion below relies upon the exception in¬ 
serted obiter relating to the learned professions as 
indicating that the calling of a doctor is not en¬ 
titled to the protection of Section 3. 

It is to be noted, however, that in both cases a 
broad rather than a restricted meaning is given to 
the word “trade.” The Atlantic Cleaners & Dyers 
case decided that Section 3 applied to services as 
well as to traffic in commodities, and thus its hold¬ 
ing tends to support our position. The question of 
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the application of the Act to the learned profes¬ 
sions was not involved or argued and could not 
have been considered bv the Court. The words 
relied upon were quoted from another opinion, 
where they also appear only as a comment unre¬ 
lated to the issues involved. To give such language 
an application to a question of this importance, 
lying entirely outside of any issue before the Court, 
would be unwarranted. 

But in any event there can be no quarrel with 
the language used in the quotation. The words 
and the implication of the excepting clause, upon 
which such heavy reliance is placed, express only 
what is perfectly obvious. Certainly the practice 
of medicine is not in popular usage constantly 
called a “trade.” But that is beside the point. 
The term whose meaning is in question is “re¬ 
straint of trade. ” That is a legal idiom, not a term 
of common lay usage. Viewed in the light of the 
common law and the evils against which the statute 
was directed, there can be no question but that it 
covers restraints upon a doctor in the pursuit of 
his calling. 

D. Restraints upon the business of Washington hospitals 

Restraints upon the business of hospitals un¬ 
questionably offend against the policy that Section 
3 of the Sherman Act expresses. Certainly no one 
would maintain that it would not be against the 
public interest for hospitals to combine and con¬ 
spire among themselves to fix arbitrarily high 
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prices for hospital services. It would be equally 
shocking to contemplate a combination and con¬ 
spiracy by one group of hospitals, or manufactur¬ 
ers of hospital equipment, or indeed by doctors, to 
run a hospital of high standards out of business 
merely to obtain some competitive advantage. 
There is nothing that could suggest that in enact¬ 
ing the statute, Congress was any more ready to 
tolerate restraints upon hospitals, than it was to 
sanction restraints upon manufacturing and mer¬ 
chandising. If some hospitals are “ charities, ” 
that would only furnish an additional reason for ac¬ 
cording them protection against illegal restraints. 

Nor does an argument based on the narrow view 
of the word “trade’ 7 lead to a different conclusion 
in this connection, for it is apparent that hospitals 
are engaged in trade, unless that term is given its 
most restricted meaning. The operation of a mod¬ 
ern hospital involves a tremendous investment in 
plant and equipment, with resulting high overhead 
costs. It also involves employment of many people, 
and regular purchases of supplies in large volume. 
In order to obtain the revenues it needs, a hospital 
must necessarily sell the use of its facilities, serv¬ 
ices, and equipment to large numbers of persons 
for full compensation. 30 Courts have frequently 

30 “With the increasing demand for hospital service there 
naturally has followed an enlargement in the facilities to 
satisfy this demand with a respective multiplication in the 
investment values and in the numbers of personnel employed. 
Consequently, the hospital industry, within the country as 
a whole and within the individual communities, is enjoying 
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recognized that hospitals, whether or not organized 
for profit, are engaged in a trade or business. 

Jordan v. Tashiro, 278 XJ. S. 123, presented to the 
Supreme Court the question whether the operation 
of a hospital is an activity for a “commercial pur¬ 
pose” within the meaning of this country’s treaty 
with Japan and a California statute permitting 
Japanese aliens to lease land only for such a pur¬ 
pose. The Court said (at 127-128) : 

While in a narrow and restricted sense the 
terms “commerce,” or “commercial,” and 
“trade” may be limited to the purchase and 
sale or exchange of goods and commodities, 
they may connote, as well, other occupations 
and other recognized forms of business en- 

greater significance in relationship to other industries. 
* * * Even in a large community the hospital industry 

ranks very high in the scale of industries upon the basis 
of the number of employed persons and the value of the 
investment in plant and equipment.” Hamilton, Need for 
Adequate Education and Training for Hospital Executives , 
Hospitals, January 1939, p. 12. 

“In the purchasing, checking, storage, preparation, and 
serving of food, the hospital has business problems sim¬ 
ilar to those of a hotel. These business problems are compli¬ 
cated, however, by pervasive medical aspects. The hospital 
must run a heating and often a power plant, usually a 
laundry. The executive officers must manage personnel 
ranging from unskilled labor to dignified and independently 
situated physicians. As a business enterprise its accounting 
problems are complex. Its managers, its financial sup¬ 
porters, and, above all, its executive officers need informa¬ 
tion as to income, outgo, and costs for purposes of 
administrative control.” Davis, Hospital Administration: 
A Career (1929), pp. 2, 38. 
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terprise which do not necessarily involve 
trading in merchandise. * * * 

Giving to the terms of the Treaty, as we 
are required by accepted principles, a lib¬ 
eral rather than a narrower interpretation, 
we think, as the State Court held, that the 
terms “trade” and “commerce,” w’hen used 
in conjunction with each other and with the 
grant of authority to lease land for “com¬ 
mercial purposes” are to be given a broader 
significance than that pressed upon us, and 
are sufficient to include the operation of a 
hospital as a business undertaking. * * * 

See also Bramwell v. Lacy, L. R. 10 Ch. Div. 691 
(conduct of a nonprofit hospital violates a provi¬ 
sion against use for trade or business in a covenant 
running with the land) ; Peterson v. Northwestern 
Baptist Hospital, 194 Minn. 399, 260 1ST. W. 512; 
State v. Tag ami, 195 Cal. 522, 234 Pac. 102; In re 
San Gabriel Sanatorium Co., 95 Fed. 271. 

There is nothing in the record in this case to in¬ 
dicate that the hospitals whose business was re¬ 
strained were operated as charities. See White v. 
Central Dispensary and Emergency Hospital, 69 
App. D. C. 122, 99 F. (2d) 355. But if it were 
established that these hospitals were charitable in¬ 
stitutions, that would not mean that they are not 
engaged in trade. A profit motive is not necessary 
to that concept. The opinion in Brighton College 
v. Marriott [1925], 1 K. B. 312’, concerned with a 
college which was not operated for profit, indicates 
that the term “trade” may be applied to the aetivi- 
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ties of a charitable institution. Serutton, L. J., 
there said: 

The question then is: “Do the company in 
carrying on the school carry on a trade?” 
In my view, when any person habitually and 
as a matter of contract supplies money’s 
worth for full money payment, he “trades” 
within the meaning of Sch. D. It is the 
company’s “business” to supply education; 
they bind themselves legally to supply it, and 
they have legal rights to be paid the full 
price for it. * * * I am unable to see 
that such a transaction as I have described, 
because the money’s worth supplied pro¬ 
motes a charitable object, ceases to be a trade 
or business carried on on business lines and 
producing business profits. * * * (p. 

326). 

We refer also to the opinion in The Duty on the 
Estate of the Incorporated Council of Law Report¬ 
ing, 22 Q. B. 279, and the quotation appearing 
supra, p. 46. 

Nor were these restraints upon the business of 
the hospitals “incidental,” as the opinion of the 
District Court suggests (R. 30). The allegations of 
the indictment show a direct and substantial inter¬ 
ference with the conduct of the business of the hos¬ 
pitals. They were prevented by appellees’ threat 
of punitive action (R. 17-18) from admitting 
Group Health doctors to their staffs. They were 
not permitted to furnish their facilities to the mem¬ 
bers of Group Health, for which they would have 
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been entitled to payment, within a limit for each 
patient, by the organization (R. 14). It is true that 
the motive of appellees in imposing these restraints 
was ultimately to hinder the successful operation of 
Group Health. But that does not make them “in¬ 
cidental.” The doctrine of direct and incidental 
restraints bears a very close relation to the question 
of their reasonableness, as Chief Justice White rec¬ 
ognizes in Standard Oil Co. v. United States, 221 
U. S. 1, 66. Here one purpose of the conspiracy 
alleged was directly to impose these restraints upon 
the business of the hospitals. Certainly the ulti¬ 
mate motive would not tend to establish them as 
reasonable or incidental. 

E. The claim of immunity based on the meaning of the word “trade” 

in popular usage 

In theory appellees’ contention is that because 
the victims of the conspiracy are not engaged in 
“trade,” they are not entitled to the protection of 
the antitrust law. Actually, however, the effect 
of this exercise in categories that ignores the legal 
idiom, would be to carve out an immunity in re¬ 
spect of medical matters that would remove medi¬ 
cal societies and the hierarchy presently controlling 
them from the operation of a general rule of law. 
This effect is so real that if that approach is 
adopted, the question of “trade” inevitably tends 
to veer over from one of protection for the victims 
to one of immunity for the parties to the conspiracy. 
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And the impression is conveyed that the Govern¬ 
ment’s contention seeks to derogate from the 
dignity of a learned profession and to bring the 
parties to the conspiracy, who are members of that 
profession, down to the level of a “trade” in order 
to subject them to the Act. 

That is where the argument based on the mean¬ 
ing of the word “trade” in popular usage leads to, 
whether intended or not. And we submit that if 
the implications inherent in such a notion of the 
case arc analyzed in the light of economic reality, 
it is apparent that the presentation of the issue in 
that form is nothing less than a claim for immunity 
from a general law on the basis of superior learn¬ 
ing. Such a claim harks back through the cen¬ 
turies to an earlier era in which privilege was a 
perquisite of caste, of high station, of the King’s 
favor. It is an assertion that appellees, by reason 
of the learned character of their calling, are free 
from standards of conduct which the law imposes 
upon ordinary persons. It took some centuries to 
abate, and eventually to abolish, the immunity 
known as “benefit of clergy” and to subject the 
most sacred of all professions to the general law. 
It is, of course, unthinkable that we should now 
begin the creation of a new privilege of the same 
kind. The principle of “equal protection of the 
laws” is now firmly embedded in the structure of 
justice. 


70 


III 

No legislative act or principle of the common law con¬ 
fers on medical societies or physicians an immunity 
from the general rule against restraints embodied in 
the statute 

The rule against restraints dates from the period 
in which the supremacy of the law was asserted over 
the arbitrary will of the Crown. It is an instru¬ 
ment through which royal prerogative was curbed, 
and all men irrespective of class were subjected to 
the general law\ Privilege to be valid as an excep¬ 
tion to the general law had to be by Act of Parlia¬ 
ment. A concern to safeguard the rule against re¬ 
straints was at the center of this requirement of a 
statutory sanction. The Statute of Monopolies, 21 
Jac. 1, c. 3, which recited the rule against restraints 
and made a plea of royal grant of monopoly in¬ 
valid, by its terms saved certain privileges formerly 
given by the Crown, 31 but recognized that only ex¬ 
plicit legislative provision could give immunity 
from the common law rule. The same view in re¬ 
spect of the generality of the rule, the rarity of ex¬ 
ception and the strictness with which exceptions 
are to be construed, has attended the Sherman Act. 

31 Thus the College of Physicians was permitted to retain 
the liberties granted by its charter, but it is to be noted that 
in entrusting some of the matters concerned with medicine 
to the College, it was found essential to specify explicitly in 
what respects and to what extent the rule against restraints 
was to be relaxed. For a history of the College and the 
provisions of the royal grant, see Goodall, History of the 
College of Physicians of London. 
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A. The generality of the antitrust laws as shown by federal legislation 

In the course of the debates in Congress prior to 
the passage of the Sherman Act, questions of the 
immunity of laborers and of farmers in respect of 
certain lines of collective activity were repeatedly 
raised and amendments on the subject were incor¬ 
porated into the bill. 21 Cong. Rec. 2611, 2612, 
2654, 2655. But as the bill that became the cur¬ 
rent statute was shaped by the Judiciary Commit¬ 
tee, these proposals went down with the original 
bill in which they had been incorporated (see 
supra, p. 37). Although it was suggested that the 
prohibitions of the Act might be applied to combi¬ 
nations of doctors in the District of Columbia, 32 no 
move was made to except members of any learned 
professions. 

The view that the prohibitions of the Sherman 
Act are general, that exceptions must be by specific 
grant, that immunity is limited to its public pur¬ 
pose, has marked the course of subsequent federal 
legislation. There has been, in instances, an ac¬ 
commodation to the realities of the industrial or- 

32 While Senator Edmunds was speaking to the original 
bill, expressed in terms of “competition” and “cost to the 
consumer,” Senator Morgan asked the question: “I would 
like to ask the Senator from Vermont if he has not knowl¬ 
edge of combinations in this city or elsewhere between bar 
associations and doctors for raising their prices or fees 
also?” Senator Edmunds said lie did not know that this 
was true. Senator Morgan then asked: “Does this bill 
reach any case of that kind?” Senator Edmunds replied: 
“I do not know whether it does or not. I am speaking of 
the general subject.” 21 Cong. Rec. 2726. 
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der and a recognition of the peculiar positions in 
which a few groups have been placed. But, in the 
whole structure of the related statutes, there is 
little that savors of immunity from the general 
law. The seeming exceptions turn out, under ex¬ 
amination, to be no more than departures in the 
tests to be applied to effect adjustments of the com¬ 
mon rule to distinctive sets of circumstances under 
which it has to work. These departures fall 
roughly into two classes: 

(1) The provision of some new agency of pub¬ 
lic interest to act where industrial circumstance 
renders competition an undependable instrument. 
Instances are the railroads 33 and motor carriers. 34 
Here it has been usual to set up a commission with 
broad powers over investment, service and rates. 
But the legislation giving sanction to such arrange¬ 
ments carries no presumption that the concerns 
over which it operates are free to reach out after 
objectives forbidden by the common law. 

(2) The indulgence of a limited collective activ¬ 
ity to groups whose individual members are in a 
bargaining position inferior to that of the parties 
with whom they must bargain. In this class fall 
laborers and farmers. But in the ease of labor, the 
Clayton Act strictly limits immunity to activities 
essential to “ lawfully carrying out the legitimate 

33 Act of June 16, 1933, c. 91, Title I, § 10, 48 Stat. 215, 
49 U. S. C. § 260. 

34 Act of August 9, 1935, c. 498, 49 Stat. 555, 49 U. S. C. 
§ 313 (f). 
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objects thereof” (Act of Oct. 15, 1914, c. 323, 38 
Stat. 731, 15 U. S. C. § 17). And in the case of 
farmers, the Capper-Yolstead Act provides that 
“if the Secretary of Agriculture shall have reason 
to believe that such association monopolizes or re¬ 
strains trade in interstate or foreign commerce to 
such an extent that the price of any agricultural 
product is unduly enhanced,” he shall after a hear¬ 
ing order it “to cease and desist from monopoliza¬ 
tion or restraint of trade” (Act of Feb. 18, 1922, 
c. 57, 42 Stat. 388, 7 U. S. C. § 292). 

The legislation aims to help the farmer and the 
workingman up to that level in which the competi¬ 
tion postulated by the rule against restraints does 
its work. But it is from such a level as a base that 
monopoly and combination reach for that which is 
harmful to the public good. And the statutes, aim¬ 
ing to elevate weaker groups to the competitive 
plane, seek by the most explicit commands to hold 
them there. 

Rarely has a rule of the general law been so zeal¬ 
ously guarded against exception and immunity. 
And no departure from the prohibitions of the 
Sherman Act has been sanctioned by Congress in 
respect of physicians or medical practice. 

B. The alleged analogy between medical societies and labor unions 

It was contended by appellees in the District 
Court that in engaging in the activities charged in 
the indictment they were advancing their own eco¬ 
nomic interests and in this respect they were doing 
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just what labor unions do. They urged that they 
are entitled to a tolerance which they assume is ac¬ 
corded to labor organizations. 

It mav be agreed that both medical societies and 
labor unions are organized to promote the occu¬ 
pational interests of their members. But here 
the comparison ends. A labor union is formed for 
the purpose of engaging in collective bargaining 
with an employer. 35 The importance of this dis¬ 
tinctive feature of a labor union is emphasized in 
our system of law by rules of common law and by 
statutes which protect and aid labor unions, not in 
every activity in which they engage, but particu¬ 
larly in their function of collective bargaining. A 
voluntary association that does not engage in col¬ 
lective bargaining is not to be placed in the class of 
a labor union. 

Nor is there any analogy between medical socie¬ 
ties and labor unions that would support a right of 
the members of the former to engage in concerted 
action for an economic purpose. The right of col¬ 
lective bargaining has achieved recognition through 
both judicial decision and explicit statutory provi¬ 
sion such as the National Labor Relations Act (Act 
of July 5, 1935, c. 372, 49 Stat. 449, 29 U. S. C. §§ 
151-166) and Sections 6 and 20 of the Clayton Act 
(Act of October 15,1914, c. 323, 38 Stat. 731, 738,15 
U. S. C. § 17, 29 U. S. C. § 52). This right finds its 

35 See definitions in National Labor Relations Act, 49 
Stat. 450, 29 U. S. C. § 152 (5); Black’s Law Dictionary 
(3d Ed. 1933). 
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justification in the economic weakness of the indi¬ 
vidual employee, acting alone, in his dealings with a 
more powerful employer. Public policy has required 
a dispensation for combination incident to the exer¬ 
cise of the right, in order to remove disparities in 
bargaining power. Nothing of that nature can be 
urged as a basis for the asserted right of the medi¬ 
cal societies to engage in the activities here charged. 
The district society and the American Medical As¬ 
sociation are powerful organizations dominating 
their economic field. No considerations of public 
policy would sanction the right of organizations 
of this character to engage in boycotts and impose 
restraints on small, struggling organizations such 
as Group Health. 

But conceding, for the purpose of argument, the 
labor union analogy, the conduct of appellees has 
far exceeded the bounds of legitimate labor union 
activity. Although for a number of years the con¬ 
tention was made by labor groups that on a broad 
view of legislative intent based on Congressional 
debates the Sherman Act had no application to 
labor organizations, it is now clear that there is no 
general immunity for labor. There has been no 
dissent from this proposition by any justice of the 
Supreme Court. 30 Sections 6 and 20 of the Clay- 

36 The dissenting opinions in Duplex Printing Press Co. v. 
Peering. 254 U. S. 443, 479, and Bedford Cut Stone Co. v. 
Journeymen Stone Cutters' Ass'n , 274 U. S. 37, 56, recog¬ 
nized that the Act would be applicable to some forms of 
labor union activity. United States v. Brims , 272 U. S. 549, 
holding certain labor union activity illegal under the Act 
was decided by a unanimous Court. 
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ton Act may well be regarded as merely substitut¬ 
ing the opinion of Congress for that of differing 
judges as to the propriety of the ends sought by 
labor in the performance of certain acts in the 
course of an industrial dispute. See dissenting 
opinion of Brandeis, J. in Duplex Printing Press 
Co. v. Peering y 254 U. S. 443, 486. When the pur¬ 
pose of those acts goes beyond any proper labor 
purpose, they fall within the condemnation of the 
Sherman Act. 

The purpose of the concerted action of appellees 
charged in the indictment was not one that, if pur¬ 
sued by labor organizations, would bring them un¬ 
der the protection of the Clayton Act or find a 
justification under any common-law view that rec¬ 
ognizes the right of labor organizations to take 
united action in furthering a proper objective of 
collective bargaining. The medical societies were 
not engaged in “bargaining” in any sense of the 
word either with respect to terms of employment 
or recognition of the organizations. 37 The charge 
against them is that by instituting boycotts, pri¬ 
mary and secondary, they sought to restrain the 
business of a competitor. 

Such concerted action by labor unions is not 
tolerated. The secondary boycott aspect need not 

37 The suggestion made in argument in the District Court 
that they were seeking a “closed shop” from hospital em¬ 
ployers requires no comment. Obviously hospitals do not 
“employ” physicians. They merely provided facilities for 
the treatment of patients. 
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be stressed. Conduct of that type even for a labor 
purpose was held to exceed the scope of legitimate 
labor union activity in a number of Sherman Act 
cases. Loewe v. Lawlor, 208 U. S. 274; Lawlor v. 
Locwe, 235 U. S. 522; Duplex Printing Press Co. 
v. Peering, 254 U. S. 443; Bedford Cut Stone Co. 
v. Journeymen Stone Cutters' Ass’n, 274 U. S. 37. 
But it is the purpose here charged that completely 
destroys any vestige of support for appellees’ con¬ 
tention based on a labor union analogy. The mem¬ 
bers of a labor union are not entitled to enter into 
a conspiracy to destroy the business of a concern 
with which the union seeks no bargain, merely to 
destroy competition that affects the business of 
the employers of its members and thus diminishes 
the employers’ profits and their own wages. 
United States v. Brims, 272 U. S. 549, is the leading 
case on this point. There the defendants were 
manufacturers of building material, building con¬ 
tractors, and a carpenters’ union whose members 
were employed by both the manufacturers and con¬ 
tractors. They were indicted and convicted under 
the Sherman Act for engaging in a combination and 
conspiracy to prevent manufacturers outside of 
Illinois from selling and delivering in Chicago a 
certain kind of building material known as “mill 
work.” The union had agreed that its members 
would not work on non-union-made mill work. 
This agreement was made not for the purpose of 
prevailing upon outside manufacturers to unionize 
their plants, but with the intention of excluding 
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outside competition, so that the local manufac¬ 
turers, relieved of this competition, could increase 
output and prices, give larger discounts to con¬ 
tractors and higher wages to union members. The 
Supreme Court held, without dissent, that this 
agreement was unlawful. 

In United States v. Painters’ District Council 
No. 14, 44 F. (2d) 58 (N. D. Ill.) aff’d without 
opinion 284 U. S. 582, a suit in equity was brought 
by the Government under the Sherman Act to en¬ 
join a conspiracy by a union in Chicago and its 
members for the purpose of destroying the local 
sales of outside manufacturers who shipped in 
kitchen cabinets to which paint had already been 
applied by an air spray process. The members of 
the union refused to work in buildings which in¬ 
stalled the cabinets of such manufacturers. This 
secondary boycott was obviously not instituted to 
accomplish any purpose of collective bargaining 
with the manufacturers, but to destroy their local 
business, because it was reducing the amount of 
work for members of the union. The economic 
purposes of this conspiracy bear a close resem¬ 
blance to those of the appellees in the present case 
and the methods suggest the secondary boycott 
against hospitals. The decree of the District Court 
enjoining the conspiracy was unanimously affirmed 
by the Supreme Court without opinion. 

Other eases under the Sherman Act involving 
labor unions where no legitimate labor purpose ex¬ 
isted are Boyle v. United States, 259 Fed. 803 
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(C. C. A. 7th), and Decorative Stone Co. v. Build¬ 
ing Trades Council, 18 F. (2d) 333 (S. D. N. Y.), 
atf’d on another ground, 23 F. (2d) 426 (C. C. A. 
2d); see also: Local 167, International Brother¬ 
hood of Teamsters v. United, States, 291 U. S. 293; 
United States v. International Fur Workers Union, 
100 F. (2d) 541 (C. C. A. 2d), cert, denied, 306 
U. S. 653; Greater New York Poultry Chamber of 
Commerce v. United States, 47 F. (2d) 156 (C. C. A. 
2d), cert, denied, 283 U. S. 837; United States v. 
Buchalter & Shapiro, 88 F. (2d) 625 (C. C. A. 2d), 
cert, denied, 301 U. S. 708. 

C. The charter of the district society 

Since the American Medical Association is in¬ 
corporated under general act (R. 4) its charter is 
not before the court. The district society is incor¬ 
porated under a special Act of Congress (R. 5), 
of which judicial notice may be taken. There is 
nothing in this charter, however, that has any 
tendency to justify the conduct charged. 

Congress originally chartered the district society 
in 1819 (Act of February 16,1819, e. 26, 6 Stat. 221) 
for the purpose of “promoting and disseminating 
medical and surgical knowledge, and for no other 
purpose whatsoever.” This charter contained one 
provision (§5) relating to unlicensed practitioners, 
identical in wording with that of a provision of the 
royal grant to the College of Physicians of London, 
to which reference has already been made {supra, 
p. 70). Other provisions of the royal grant con- 




80 


ferred wide powers of private police upon the 
College. But Congress in omitting such provi¬ 
sions in the charter indicated clearly its intention 
to withhold such powers from the society. 38 At 
this period and today powers of private police in 
the hands of nongovernmental organizations are 
not tolerated. This first charter contained a pro¬ 
vision against the regulation of fees which was 
later strengthened in an amended charter granted 
in 1838 (Act of July 7,1838, e. 259, 6 Stat. 741) and 
there reads as follows: 

Nothing herein contained shall authorize 
the said corporation in anywise to regulate 
the practice of medical or chirurgical at¬ 
tendance on such persons as may need those 
services nor to establish or fix a tariff of 
charges or fees for medical attendance or 
advice, or to interfere in any way with 
charges or fees for medical attendance or 
advice. 

When the amended charter of 1924 (Act of May 
24,1924, c. 185,43 Stat. 153), under which the society 
is now operating, was granted, the purposes were 
again limited to the “promoting and disseminat¬ 
ing of medical and surgical knowledge” and again 
were added the unequivocal words “and for no 

38 The original charter and the amended charter of 1838 
authorized the society to set up a medical board of exam¬ 
iners to grant licenses. This power was withdrawn by Con¬ 
gress in 1896 and conferred upon a board appointed by the 
Commissioners of the District (Act of June 3, 1896. c 313 
29 Stat. 198). ’ 




81 


other purpose,” followed by the clause “and not 
for the purpose of establishing a medical school 
or schools.” The discussion on the floor of the 
House prior to the enactment of the measure, in¬ 
dicates that Congress was concerned to make sure 
that the activities of the society should be strictly 
limited to the purposes stated. 65 Cong. Rec. 5624. 
No prohibition covering the regulation of fees was 
deemed necessary, since this was now covered by 
Section 3 of the Sherman Act, and the charter 
expressly provided that rules and regulations of 
the society should not be “repugnant to the con¬ 
stitution or laws of the United States.” 

The charter, in its three separate enactments, 
may be searched diligently without discovering any 
warrant, expressed or implied, for an immunity to 
the general rule against restraints. Nowhere is it 
written that the district society may in anywise 
concern itself with the economic aspects of medical 
practice. Not only did Congress not confer upon 
the society any immunity from the general law; it 
said in the most explicit terms that it was to enjoy 
no such exception. 

In Pratt v. British Medical Association, [1919] 
1 K. B. 244, previously discussed at length (supra, 
pp. 30-33), the court reached the conclusion that the 
purposes for which the British Medical Associa¬ 
tion was organized,—“to promote the medical and 
allied sciences and to maintain the honour and in¬ 
terests of the medical profession,”—afforded no 
“just cause” for engaging in activity of a similar 
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nature. It will be noted that these purposes are 
much broader than those provided for by the char¬ 
ter of the district society. 

IV 

The allegations of the indictment with respect to the 
plan and purpose of appellees and the action taken 
pursuant thereto support the general charge that they 
have engaged in a combination and conspiracy in re¬ 
straint of trade 

The indictment contains detailed allegations cov¬ 
ering the tactics employed by the appellees in order 
to attain their objective (Par. 36, R. 15-18, sum¬ 
marized supra, ]). 9-13). These may be briefly 
stated as follows: 

1. Ex pulsion proceedings .-—The societies, in the 
guise of enforcing so-called principles of medical 
ethics, instituted expulsion proceedings to compel 
members to resign from the staff of Group Health 
and to refrain from consulting with members 
thereof. In one case a doctor <>n the staff was 
expelled. In another case the institution of the 
proceedings resulted in the resignation of a doctor 
from the staff. 

2. While Jisfs .— The district society circulated 
“white lists’* among its own members and the 
Washington hospitals, the effect of which was to 
threaten with disciplinary action members who 
should join the staff of Group Health or consult 
with the members thereof, and to threaten with 
punitive action hospitals which might admit the 
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members of the staff of Group Health to practice 
in the hospitals. 

3. Coercion of hospitals .—Appellees made de¬ 
mands on the Washington hospitals that only mem¬ 
bers of the American Medical Association should 
be admitted to their staffs. This action, together 
with the denial of membership to doctors on the 
Group Health staff, and the circulation of lists, had 
the effect of coercing the hospitals to boycott Group 
Health and the members of its medical staff. 

The illegality of these tactics is clearly indicated 
by cases holding that such conduct amounts to a 
combination and conspiracy in restraint of trade. 


A. Expulsion proceedings 


That an association mav in general make 4 rules 
with respect to qualifications for membership is 
clear. It mav also ordinarily establish restrictions 
upon the activities of its members, frame rules of 
conduct, and expel members who violate them, with¬ 
out interference by the courts. l>ut this right to ex- 
pel is not absolute. It is well established that acts 
lawful in themselves may become unlawful when 
performed pursuant to an illegal combination. 
Called Slates v. Ueadiap Co., 22b IT. S. 324, 357- 
358; S/rifl d’- Co. v. laited States, 19b U. 8. 375, 
39b; Grenada Lam! er Co. v. Missis.sippi, 217 U. S. 
42,3. 440. 

Tin* interpretation and enforcement of the rules 
of the medical societies are alleged in the indict¬ 
ment to be the instrument of a combination and 
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conspiracy to restrain the trade of a competitor. 
The rules invoked, although purporting to state 
“principles of ethics.*' were based upon economic, 
not moral considerations (K. 11). Nor was the 
action, as alleged in the indictment, merelv routine 
enforcement. Pursuant to the illegal plan directed 
against Group Health, doctors who were expelled 
or excluded bv reason of their association with that 
organization were also subjected to a boycott by all 
members of the district society, enforced by the 
threat of expulsion in turn against those who would 
not observe it. 

It is this aspect of the case that brings it within 
the principle of Montayue. v. Loicry, 193 U. S. 38. 
This was an action for threefold damages under 
the Sherman Act. The plaintiffs were wholesale 
tile dealers, doing business in San Francisco. The 
defendants were other whole: ale dealers in tiles in 
the same area, and certain manufacturers of tiles, 
located outside of California. All of the defend¬ 
ants were members of an association known as The 
Tile, Mantel and Grate Association of California. 
The objects of the association, as stated in its con¬ 
stitution, were to unite all “acceptable*’ dealers in 
tiles in San Francisco and vicinitv and all Ameri- 
can manufacturers of tiles, and, by the interchange 
of ideas, to advance the interests and promote the 
mutual welfare 1 of the members. Only dealers in 
the prescribed area, who had an established busi¬ 
ness and who carried not less than $3,000 worth of 
stock, were eligible for membership. The hv-laws 



of vile association. enforced under peuahv ;-f ex,ml- 
si'Mi, provided that no oienibcr dealer should »#11 »*- 
c! a so tiles from a ninu-faeturer not a! e a ’ ‘ r." * •; kt 
of the association; that no lun.ufnetiu .*:•. 1: >ul.i s. 11 
tiles to a uoaier in toe pi'esceoM ai< a woo was not 
a men •her of the association: ami, anally, thai no 
in; iniie:’ dealer should sell ides to any person not 
a member. except at “list prices.’’ which were 
priees arbitrarily fixed at a point more than fifty 
percent higher than the prices prevailing between 
members. 

Refort* the formation of the association, the 
plaintiffs had ]>een able to procure tiles from man¬ 
ufacturers at competitive prices; but afterwards 
they were* unable to procure tiles at all, save from 
other dealers, and then only at ruinous prices. 
Plaintiffs were not “acceptable” as members under 
the rules and regulations of the association, and 
by virtue of their noninemberslnp they suffered 
substantial loss. 

hi sustaining the plaintiffs’ recovery of damages, 
tlie Supreme Court observed that this was “not a 
simple case of manufacturers of an article * * * 
refining to sell to certain other persons.” That, 
a^ the Court has repeatedly held, would have been 
lawful. Instead, it was, as the facts made plain, 
an association of the overwhelmingly dominant 
members of the industry, formed with the intent 
and purpose of retaining the entire trade for them¬ 
selves at the expense of those competitors not 
“acceptable” to the association. 
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Tims the holding in Montague d Co. v. Lotvrg 
makes it clear that no association either of tile 
dealers or of doctors may use the right to exclude 
or expel from membership in an association as the 
instrument of a combination and conspiracy in 
restraint of trade. 

B. The circulation of lists 

The effectuation of the boycott in the present case 
by the circulation of “white lists” is comparable 
to the activity of the defendants in Eastern States 
Retail Lumber Dealers' Association v. United 
States, 234 U. S. 600. That was a suit in equity 
brought by the United States to enjoin a violation 
of the Sherman Act. The defendants were several 
retail lumbers dealers’ associations and their offi¬ 
cers and directors. The members of the associa¬ 
tions were, of course, in competition among them¬ 
selves, but they were also subjected to competition 
by a number of wholesale dealers who sold directly 
to consumers. In order to bring pressure on these 
wholesale dealers to prevent them from selling di¬ 
rectly to the local trade, the associations circulated 
reports to their members containing the names of 
the wholesalers who sold directly to consumers. 
The Court held that the circulation of these reports 
had, and was intended to have, the effect of causing 
the members to withhold patronage from the listed 
concerns, and that the defendants were engaged in 
an unlawful conspiracy in restraint of commerce. 
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It is apparent that the present case is similar in 
a number of respects to the Eastern Slates Lumber 
ease. The circulation of the “white lists” by the 
medical society had the same purpose and effect as 
the “black lists” circulated bv the lumber associ- 
ations, i. e., to deter members from dealing with a 
competitor. It cannot be denied that either doctors 
or retail lumber dealers may form associations fur 
legitimate purposes and that a single doctor or lum¬ 
ber dealer may deal with whom he will. But the 
Eastern States Lumber case is direct authority for 
the proposition that associations and individuals 
may not combine and conspire to throttle competi¬ 
tion by placing a competitor under the coercive in¬ 
fluence of a condemnatory report circulated among 
persons with whom that competitor may have pros¬ 
pective dealings. 

It is to be noted that there the recipients of the 
circular were under no actual compulsion to refuse 
dealings with the listed firms, whereas here the 
“white lists” were circulated with the intent and 
purpose of threatening with disciplinary action 
members of the society who would join the Group 
Health staff or consult with members thereof. 

C. Coercion of hospitals 

Appellees are also charged with coercing Wash¬ 
ington hospitals to withhold their facilities from 
Group Health by what amounted to a secondary 
boycott. They were threatened with punitive ac¬ 
tion if they failed to respond to the demands made 
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upon them to exclude Group Health doctors. If 
the approval of the medical societies were with¬ 
drawn from any hospital, that would mean that 
their members would not be permitted to serve on 
its staff (R. 12). The threats thus made were ef¬ 
fective in causing all the hospitals in the District 
of Columbia, with the exception of those operated 
by the Government, to exclude Group Health 
doctors. 

It is important that hospitals should have full 
freedom in the selection of staff members, uncon¬ 
trolled by the combined action of the members of 
any group. Individual doctors may of course give 
advice in the matter of appointments. But that is 
quite a different thing from the concerted action of 
many to coerce hospitals into excluding particular 
physicians because they are associated with an or¬ 
ganization offering unwelcome competition, in 
order that such organization may be deprived of 
hospital facilities. 

Here was indeed the most serious interference 
with the activities of Group Health. Conceivably 
the association might have functioned without med¬ 
ical society doctors and without the benefit of their 
consultations. But under present-day conditions 
it could not offer provisions for health services of 
value, without hospitals. Group Health would not 
be able to hold its members or obtain new ones, 
once it became generally known that if members 
called a Group Health doctor for themselves or 
their dependents in case of illness or accident 
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which proved to be serious, they would be subjected 
to the danger attendant upon delay in changing 
doctors, before hospitalization arrangements could 
be made. 

The employment of a secondary boycott to ac¬ 
complish the end in view adds to the aggravated 
character of these particular tactics. For the Su¬ 
preme Court has condemned secondary boycotts in 
labor cases, even when the purpose in view was 
the furtherance of an objective of collective bar¬ 
gaining. (See cases cited supra, p. 77.) 

V 

The indictment is sufficient as a pleading 

The District Court stated that there was merit 
to many of the objections raised by the appellees to 
the sufficiency of the indictment as a pleading 
(R. 30). The court, however, failed to decide 
whether those objections, standing alone, would be 
sufficient grounds for sustaining the demurrer. 
Although the court declared that “the indictment 
is afflicted with vague and uncertain statements,” 
it pointed to only two allegedly defective allega¬ 
tions—those concerning the hospitals, and those 
naming and charging the individual defendants. 
The court also stated without specifying that cer¬ 
tain of the matters of inducement alleged were im¬ 
proper, unnecessary, and prejudicial. In view of 
the uncertain nature of the lower court’s objections 
it is not possible for use to do more than refer with- 

190019—39 - 7 
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out particularity to tlie indictment as a whole and 
to meet the specific objections of the court. 

A. The indictment clearly and definitely sets forth all the elements 
of the offense charged and apprises appellees fully of the nature 
of the charges they are called upon to meet 

Decisions upholding technical objections to an 
indictment are rare. The Supreme Court in Coch¬ 
ran and Sayre v. United States, 157 U. S. 286, in 
sustaining an indictment mider the banking law, 
emphasized the liberality with which indictments 
should be construed. The court said (p. 290): 

The true test is, not whether it (the in¬ 
dictment) might possibly have been more 
certain, but whether it contains every ele¬ 
ment of the offense intended to be charged, 
and sufficiently apprises the defendant of 
what he must be prepared to meet, and, in 
case any other proceedings are taken against 
him for a similar offense, whether the rec¬ 
ord shows with accuracy to what extent he 
may plead a former acquittal or conviction. 

This test has been applied to indictments under the 
Sherman Act. United States v. Rintelen, 233 Fed. 
793 (S. D. N. Y.) ; United States v. National Mal¬ 
leable & Steel Castings Co., 6 F. (2d) 40 (N. D. 
Ohio). The Supreme Court has recognized that 
pleadings in Sherman Act cases must necessarily 
be general because of the scope and size of anti¬ 
trust cases. Swift & Company v. United States, 
196 U. S. 375, 395-396. 

The indictment in the present case sets forth in 
plain and direct language that defendants (ap- 
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pellees here) have engaged in a combination and 
conspiracy in restraint of trade (R. 14). It speci¬ 
fics when and where this combination and conspir¬ 
acy was formed in part and when and where the 
plans, understandings, and agreements to accom¬ 
plish the unlawful purposes were proposed, dis¬ 
cussed, and adopted (R. 15). Details are given as 
to the terms of the agreements and understandings 
entered into (R. 15), and of the plans and purposes 
of the conspiracy (R. 16-17); the victims are de¬ 
scribed, Group Health (R. 14) and the Washing¬ 
ton hospitals (R. 5-6) being named and located. 
In addition there is listed in detail some of the 
principal acts performed in effectuating the con¬ 
spiracy (R. 16-17). It is difficult to see how it 
would be possible to advise appellees more fully of 
the offense with which they are charged. Certainly 
there is a sufficient basis for a plea of former jeop¬ 
ardy, if they should be reindicted for the same of¬ 
fense after jeopardy attaches on this charge. If 
any indefiniteness exists as to particular allega¬ 
tions, this may be clarified by a bill of particulars. 
Any possible defect is therefore one of form only, 
which does not prejudice appellees and does not 
justify a dismissal of the indictment. (R. S. 
§ 1025; 18 U. S. C. § 556.) 

Although the plan and purpose to hinder and 
obstruct hospitals in their business is not set forth 
with the same detail as in the case of other victims, 
the purpose to restrain the hospitals in such busi- 
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ness is definitely alleged and the intent and purpose 
to coerce the hospitals is clearly stated. 80 

The omission of a description of the business 
methods of the hospitals is certainly not fatal. The 
indictment alleges the ultimate facts; that is, that 
the particular organizations named “are engaged 
in the business of operating a hospital” (R. 5) 
and that the defendants conspired to restrain this 
business (R. 14). Under these ultimate facts the 

39 Paragraph 3 of the indictment names the Washington 
hospitals and alleges that they “were engaged in the business 
of operating hospitals throughout the period of the con¬ 
spiracy * * *” (R. 5). Paragraph 24 describes the con¬ 

trol of the defendants over the hospitals (R. 12). Para¬ 
graph 34 specifically charges that the defendants combined 
and conspired together “for the purpose of restraining the 
Washington hospitals in the business of operating such hos¬ 
pitals*’ (R. 14). The subsequent paragraphs of the indict¬ 
ment describe the means used to effectuate this restraint. 
Paragraph 35 sets forth verbatim the resolution of the dis¬ 
trict society recommending action to “prevent patients of 
physicians in its [Group Health’s] employ being received in 
the local private hospitals” (R. 15). Subparagraph (b) of 
paragraph 36 alleges that the defendants “have coerced the 
Washington hospitals to boycott” Group Health and its 
medical staff by circulating the “white lists” among the 
Washington hospitals “with the intent and purpose of 
threatening with punitive action any such hospital which 
should admit to its courtesy staff a doctor” on the staff of 
Group Health, and by recommending, urging, and demand¬ 
ing that Group Health doctors be not admitted to the hos¬ 
pitals (R. 17). Paragraph 38 alleges that the restraint 
upon the hospitals was effectuated. It is alleged that the 
combination and conspiracy “has prevented doctors on the 
staff of Group Health Association, Inc., from treating and 
operating on their patients in any of the hospitals in or near 
the District of Columbia” (R. 18). 
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Government would be free to adduce evidence on 
the trial to show the business; that is, the com¬ 
mercial operations of the hospitals and the extent 
to which these operations are affected by the loss of 
patients. In any event this Court may take judi¬ 
cial notice of matters so generally known as the 
business methods of a hospital. Scliollenherger v. 
Pennsylvania, 171 U. S. 1, 7-9; Nicol v. Ames, 173 
U. S. 509, 516-517; Muller v. Oregon, 208 IT. S. 
412, 420-422; Bandini Petroleum Co. v. Superior 
Court Los Angeles County, 284 U. S. 8, 16; United 
States Shipping Board Emergency Fleet Corp. v. 
Levensaler, 53 App. D. C. 322, 327, 290 Fed. 297, 
302. 

5. A charge is laid against individual defendants 

The District Court said that a question also 
arises as to whether a charge is laid against individ¬ 
ual doctors because the indictment states that indi¬ 
viduals named “will be hereinafter referred to as 
‘the individual defendants’,” whereas thereafter 
the charge itself is laid only against “the defend¬ 
ants” (R. 31). It is to be noted that in naming the 
individual defendants the indictment reads: “The 
following individuals, who will be referred to here¬ 
inafter as ‘the individual defendants,’ are hereby 
made defendants” (Par. 2;R. 5). Thus, the indi¬ 
viduals listed are specifically made “defendants.” 
The charge, of course, is made against “the defend¬ 
ants” (Par. 34; R. 14). The purpose of designat¬ 
ing the individuals as “individual defendants” is, 
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obviously, to permit reference to them alone, where 
necessary. Accordingly, when the “ individual de¬ 
fendants ” only are referred to in subsequent parts 
of the indictment that term is used (Pars. 5,6,8-10, 
35; R. 6-7,15). There is in the indictment no state¬ 
ment to the effect that only the defendants who are 
not individuals will be hereafter referred to as “ de¬ 
fendants.’ ? If such a statement had appeared the 
point suggested would be well taken, as a matter of 
the artistry of draftsmanship. But in the absence 
of such a statement, the use of an expression such 
as “the defendants and the individual defendants’* 
in each reference to all defendants would have been 
repetitious. It is therefore proper that when all 
defendants are mentioned, the term “defendants” 
only should appear. Since the individuals are 
named “defendants” they must be deemed included 
in that term. 

C. The indictment does not contain prejudicial surplusage 

The District Court’s comment in the matter of 
surplusage is unusual. It is based apparently on 
the inclusion of allegations with respect to general 
conditions of medical practice in the United States 
and the dominant position of the American Medical 
Association. We submit that these allegations are 
material, because such facts explain the general 
background of the conspiracy, aid in the under¬ 
standing of the significance of the acts charged, 
and indicate the probable effectiveness of the plan 
of coercion. 
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CONCLUSION 

It is respectfully submitted that the judgment of 
the District Court should be reversed. 

Thurman Arnold, 

Assistant Attorney General. 

John Henry Lewin, 

Grant W. Kelleher, 

Harold C. Havighurst, 
Special Assistants to the Attorney General. 




APPENDIX A 


EXCERPTS FROM REPORTS AND BOOKS RELATING TO THE 
ECONOMIC ASPECTS OF MEDICAL CARE IN THE UNITED 
STATES 

The costs of medical care: A summary of in¬ 
vestigation ON THE ECONOMIC ASPECTS OF THE PRE¬ 
VENTION AND CARE OF ILLNESS. By I. S. Falk, 

Ph. D., C. Rufus Rorem, Pb. D., C. P. A., and 
Martha D. Ring, with a Foreword by Ray Lyman 
Wilbur, M. D.: Published 1933 (Publications of 
the Committee on the Costs of Medical Care: No. 
27). 

Foreword .—The provision of medical care 
has become one of the largest industries of 
the country. Each year the people of the 
United States spend more than three and 
one-half billion dollars for medical services 
and commodities. More than a million per¬ 
sons derive their living directly from the 
medical industry. The hospitals of the 
United States represent a capital investment 
of three billion dollars; the education, train¬ 
ing, and facilities of medical practitioners 
represent three billions more. Within the 
lives of many now living, revolutionary 
changes in science have transformed medi¬ 
cine from a compartively simple field into a 
complex domain. Formerly the physician 
could carry in his head the sum of his knowl¬ 
edge and in his saddle-bags the instruments 
and drugs of his profession. Today the 
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physician must become acquainted with a 
vast technical literature of science; he must 
acquire proficiency in a difficult and ever- 
changing art; he must lean heavily and in¬ 
telligently upon the special skill of his col¬ 
leagues ; he must utilize wisely the resources 
of hospitals, clinics, and laboratories. 

The growth of medicine has brought large 
and difficult problems—problems in the edu¬ 
cation and training of professional practi¬ 
tioners, problems in building, equipping, 
and maintaining facilities, problems in pub¬ 
lic education, problems in organization, and 
problems in costs. Until recently people 
thought, if they thought at all about these 
matters, that somehow we should l '‘muddle 
through.” They rested content because 
medicine is in good hands: its practitioners 
are actuated by high ideals; its traditions 
are a noble heritage from the lamp of Greek 
learning. 

But the unprecedented growth of medi¬ 
cine, the enormous expansion of personnel 
and facilities, the investment of billions of 
dollars have created issues from which so¬ 
ciety cannot escape merely through its own 
optimism or through confidence in the high 
character of medical practitioners, (p. v.) 
***** 

Under these conditions, the Committee on 
the Costs of Medical Care was born. It was 
organized in 1927, at a conference called by 
ten physicians, three economists, and three 
nonmedical persons engaged in public- 
health work, and attended by approximately 
sixty persons representing these three fields 
and the general public. Virtually all who 
had been consulted agreed that there was a 
definite need for a new agency to study the 
economic factors affecting the organization 
of medicine. 
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Although small at first, the Committee 
finally included approximately fifty persons. 
After careful preliminary study, the Com¬ 
mittee dedicated itself to a five-year pro¬ 
gram of fact finding. It engaged a Re¬ 
search Staff and gave to these investigators 
the largest possible independence in the ex¬ 
ecution and presentation of their studies. 
The Committee has included within its mem¬ 
bership representatives of professional as¬ 
sociations and educational institutions. 
Though it has received important assistance 
from many agencies [the American Medical 
Association is included in the list] and is 
grateful to them and to its many individual 
friends for advice and cooperation, it has 
been responsible to no previously established 
organization. It has taken up the cudgels 
for no special group; it has served only in 
the interest of the public (p. viii). 

***** 

Medical care is a commodity which is pro¬ 
duced and sold; but it is more than a com¬ 
modity for it is primarily a personal service. 
Its dimensions are varied; its quality and 
value are difficult to measure; the economic 
problems concerned with its costs are com¬ 
plex. Though the Committee’s studies re¬ 
veal that the need for medical care is sub¬ 
stantially the same among all economic 
classes in the population, the ability to pay 
for it varies with income * * * (p. ix). 

* * * * * 

The lack of medical care .—A large body of 
information, dealing with the prevalence and 
the incidence of disease or defects, demon¬ 
strates the almost universal need for medical 
care. In addition, the dictates of modem 
medical knowledge call for some preventive 
care for everyone. It is therefore appalling 
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to discover what large fractions of the pop- 
uation in the course of a typical year receive 
no medical care whatever. * * * 

The percentage of individuals who obtain 
no medical service is greater the lower the 
family income * * * ranging from 

slightly less than 14 percent among those in 
families with incomes of $10,000 and more 
to nearly 50 percent for those in families 
with less than $1,200. Considering all in¬ 
come classes in such proportions as were pre¬ 
sumed to obtain in the United States in the 
period 1928-1931, it is estimated that 38 per¬ 
cent of the white population experiences a 
typical year of life without receiving any 
medical, dental, or eye care. * * * (p. 

69). 

# * * * * 

The ability of the nation as a whole to pay 
for medical care. —In 1929 the American 
people spent $3,656,000,000 for medical care 
out of a total income of $90,790,000,000. The 
expenditure for medical care is high in rela¬ 
tion to what was obtained for it: not less 
than $300,000,000 was thrown away on pat¬ 
ent medicines, and an additional $127,000,000 
for the services of cultists not prepared to 
give scientific medical care; no inconsider¬ 
able fraction of the expenditure for other 
medical services is wasted, for which better 
organization services of doctors, dentists, 
and nurses could have been obtained at a 
smaller cost. * * * The total expendi¬ 
ture for medical care * * * is not be¬ 
yond the nation’s capacity to pay * * * 
(P- 147). 

Ability to pay on an individual basis .— 
* * * We may say categorically that on 
the individual basis of payment an appreci¬ 
able percentage of families are now unable 
to—and in fact do not—pay the costs of med- 


100 


ical care as these are reflected in “high-cost” 
illnesses. From the Committee’s survey of 
9,000 families, it has been ascertained that 52 
percent of all hospitalized cases among fami¬ 
lies with incomes under $1,200 receive free 
hospital care and that for families with in¬ 
comes between $1,200 and $2,000 the figure 
is 22.8 percent. On this basis it appears 
that at least 30 percent of all families with 
incomes under $2,000 are currently judged 
to be unable to pay the full cost of hospital 
care or of other services associated with ill¬ 
ness involving hospitalization. Very few 
of these families are indigent in the accepted 
meaning of that word. * * * But when 

they experience serious illness requiring hos¬ 
pital care, the services of specialists, nurses, 
X-ray, and laboratory, they are unable to 
pay their way. 

***** 

The system of individual payment of med¬ 
ical costs is unsatisfactory for people with 
incomes below $5,000—that is, for 90 per¬ 
cent of the population. It is unsatisfactory 
because serious illness which necessitates ex¬ 
pensive medical treatment is a hazard like 
death and fire and shipwreck, though its fi¬ 
nancial effects are not of the same magnitude 
as the financial effects of these and its occur¬ 
rence is more frequent. The endeavor of the 
individual to meet from his own resources 
the effects of catastrophes such as these 
create or to protect himself against their 
effects through the accumulation of individ¬ 
ual financial reserves has always been diffi¬ 
cult and unsatisfactory. * * * 

***** 

The ability of people to pay present medi¬ 
cal costs on a group basis .—If medical care 
were purchased on a group basis through 
fixed periodic payments in such a manner 
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that each family paid the average amount 
now being spent by those of its income level, 
could people then pay these costs without 
difficulty ? So far as concerns families with 
incomes over $2,000, whether residing in 
rural areas or large cities, the answer is un¬ 
doubtedly in the affirmative. For families 
with incomes of $1,500 or less, there is per¬ 
haps some question. * * * 

* * * It is always easier for people 
to meet a given expense if that expense is 
paid in small, periodic installments than if 
it must be paid all at once, or in a relatively 
short period. Conversely, people are able 
to spend more for a given commodity or 
service when its cost is evenly distributed 
over a period and may be budgeted than 
when the cost is of the nature of present 
medical costs; i. e., unpredictable, unevenly 
distributed over time, and impossible to 
budget. On these grounds, it would appear 
that if present expenditures for medical 
care were made in small monthly or weekly 
installments throughout the year, people 
could pay these amounts with much less dif¬ 
ficulty than at present * * * (pp. 148- 
150)." 

***** 

Technical vs. economic pi'oblems in med¬ 
ical organization .—* * * 

The organization of medical care may be 
considered from either the 44 technical 7J 
(professional or medical) or the“economic” 
point of view. The technical organization 
of medical care involves the science and the 
art of medical services, and its primary ob¬ 
jective may be defined as the application of 
medical knowledge, without regard to cost 
or payment, and without regard to the pub¬ 
lic’s standards of good medical care as re¬ 
flected in the present effective demand. The 
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solution of technical problems rests with 
students of medical science, not with the 
general public. 

Aside from scientific procedures in treat¬ 
ing a patient, the delivery of medical care 
to members of the general public requires 
(a) the expenditure of economic resources 
in the form of professional services and 
commodities, and (b) the use of permanent 
and specialized buildings and equipment. 
Appropriate expenditure and utilization of 
these resources raise economic rather than 
strictly medical questions, and the solution 
of the problems involved requires a study 
of the economic aspects of methods of pro¬ 
ducing and paying for medical care. 

It is to an analysis of the “economic 
organization’’ of medical care—the methods 
of producing and financing medical serv¬ 
ices—that the Committee has addressed 
itself. Insofar as particular types of eco¬ 
nomic organization can achieve more effi¬ 
cient production or more equitable financing 
of medical service, they should receive en¬ 
couragement from the public as a whole, 
provided, of course, that they do not ad¬ 
versely affect the technical standards of 
medical care actually received or considered 
desirable (pp. 383-4). 

***** 

Some economic aspects of present-day 
medical services .—* * * Medical care in 
its professional aspects has assumed some of 
the characteristics of large-scale production 
as exemplified in modern industry. These 
characteristics are the division of labor in 
rendering specialized services and the utili¬ 
zation of capital investment in equipment 
and apparatus which may be either substi¬ 
tuted for personal services of workers or 
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may be used to extend the influence and 
knowledge of an individual practitioner. 
But modern medicine has not,, generally 
speaking, taken the next step ordinarily fol¬ 
lowed in attempts to make production more 
efficient, namely, to develop a plan to coor¬ 
dinate the services of specialists with each, 
other and with the available capital invest¬ 
ment in plant and equipment. There is a 
need at the present time for better integra¬ 
tion of the personnel and facilities used in 
the production of medical care (pp. 386-7). 
***** 

Nonprofit organization of group payment 
for medical care .—* * *. 

There are many voluntary nonprofit 
group-purchase arrangements in effect in 
the United States at the present time, and 
the communications to the offices of the Com¬ 
mittee on the Costs of Medical Care indi¬ 
cate that many others are contemplated or 
already in the stage of being organized 
(p. 459). 

***** 

The success or failure of a group-pay¬ 
ment plan has varied according to its par¬ 
ticular circumstances and objectives. For 
example, the quality of the medical service 
provided under a group-payment arrange¬ 
ment has, in some instances, exceeded that 
which had been available to the same person 
on the basis of individual financial arrange¬ 
ments with individual practitioners, even 
though the medical services are not techni¬ 
cally or ideally adequate. 

***** 

Not all group-payment plans are effi¬ 
ciently administered. Some have involved 
unduly high overhead costs in collections, 
rentals, or solicitation. Others have not 
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elicited the enthusiastic support of the pro¬ 
fessional groups which serve the patients. 
In still others, the members have abused 
their privileges of medical service. 

The interests of both the medical profes¬ 
sion and the public must be considered in 
the provision of medical care. Where med¬ 
ical practitioners and institutions have been 
adequately remunerated; where administra¬ 
tive arrangements and the working condi¬ 
tions have been such as to encourage 
maintenance of a high quality of service; 
where charges to members have not been in¬ 
creased unduly by overhead costs or abuse 
of privileges—where these conditions have 
existed, the group-payment principle of 
sickness insurance has yielded advantages 
both to the medical profession and to the 
public (p. 491). 

Medical care for the American people: The 

FINAL REPORT OF THE COMMITTEE ON THE COSTS OF 

medical care. Published November 1932 (Pub¬ 
lications of the Committee on the Costs of Medical 
Care: No. 28). 

***** 

General lines of approach .—In order to 
obtain * * * a satisfactory medical serv¬ 
ice, three major lines of approach are 
needed: 

a. The development of types of organized 
or group practice that will more effectively 
and economically meet the community’s 
medical needs. 

b. The distribution, over a period of time 
and over a group of families or individuals, 
of the costs of service. 

e. Provision for the planning and coordi¬ 
nation, on a local and regional basis, of all 
health and medical services. 
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Provision of service through organized 
groups .—Most physicians and dentists are 
independent practitioners who deal directly 
with their patients. The individual respon¬ 
sibility of each practitioner for the quality 
of service which he renders must be retained 
to assure good professional care. 

During the last two or three decades, how¬ 
ever, various developments in medicine have 
made it increasingly important that service 
be coordinated and organized. The first and 
most important development is the rapid 
advance in medical art and knowledge and 
the growing necessity for specialization and 
a division of labor. No man can now master 
all medical knowledge and develop all the 
skilled techniques. Not only have specialists 
developed, therefore, in medicine itself, but 
numerous related or subsidiary professions 
and technical occupations have arisen. 
Many patients now go directly to independ¬ 
ent specialists without first consulting a gen¬ 
eral practitioner. This practice increases 
the complexity and the cost of medical serv¬ 
ice and tends to relegate the family physi¬ 
cian to an unimportant place. 

A second development is the increase in 
the capital investment required for the 
study, diagnosis, and treatment of disease. 
Many of the practitioners who work alone 
are unable to afford the costlv and varied 
equipment necessary for diagnosing and 
treating all illnesses; nor do they have the 
time to become proficient in its use. The 
well-qualified general practitioner can, in¬ 
deed, care for a large proportion of illnesses, 
but to realize his ideal possibilities in many 
cases he needs association with specialists 
and access to the facilities furnished in a 
good hospital. 

190019—39-8 
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A solution for these difficulties lies in the 
organization of general practitioners and 
specialists into groups for achieving the 
benefits of closer professional relations and 
economical use of equipment and assistant 
personnel. The Committee’s studies have 
described examples of group practice which 
demonstrate that certain advantages can be 
realized. It is obviously more economical to 
provide hospital facilities and scientific 
equipment to a group of physicians practic¬ 
ing cooperatively than to the same number 
offioctors in independent work. Competent 
management, of both the business and the 
professional aspects of practice, and ade¬ 
quate organization and direction of sub¬ 
sidiary personnel can be assured more 
readily to a group. Group practice can be 
made to stimulate professional improve¬ 
ment through the provision of adequate 
equipment and of sufficient time for study 
and postgraduate work, and above all, 
through the mutual criticisms of colleagues. 
Younger men will be stimulated by the 
knowledge that advancement depends upon 
the sober judgment of professional seniors 
rather than the relatively uninformed choices 
of the laity. Through the stimuli of daily 
cooperative work, group practice tends to 
break down the separatist habits of thought 
and action which beset the specialist, and 
also to create a form of organization which 
makes a place, but no more than its due 
place, for each specialty. Group practice 
may materially assist in bringing special¬ 
ists into proper relation with one another 
and with general medical service. The form 
in which group practice is organized is very 
important, although no form of organization 
can rise above the level of the men and 
women who participate in it. 
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On the other hand, group practice may 
perpetuate some of the defects of individual 
practice, and, in fact, may create new diffi¬ 
culties if the type of organization is faulty, 
or if the responsible individuals are not 

suited to their tasks * * * (pp. 44^-45). 
***** 

j Recommendation 1 .—The Committee rec¬ 
ommends that medical service, both preven¬ 
tive and therapeutic, should be furnished 
largely by organized groups of physicians, 
dentists, nurses, pharmacists, and other 
associated personnel. Such groups should 
be organized, preferably around a hospital, 
for rendering complete home, office, and hos¬ 
pital care. The form of organization should 
encourage the maintenance of high stand¬ 
ards and the development or preservation of 
a personal relation between patient and 
physician. 

By an “organized group” the Committee 
understands a group which is so organized 
that each professional person in it is respon¬ 
sible to the group for the quality of his work 
rather than solely to himself (p. 109). 
***** 

Private group clinics .—A desirable step 
in the organization of services is the further 
extension of private group medical service, 
independent of public aid, in communities 
large enough to support this type of service. 
In time such practice should be expanded to 
include the services of general practitioners, 
home care, hospitalization, dentistry, phar¬ 
maceutical service, and public health nurs¬ 
ing * * * (p. 113). 

***** 

Maintenance of quality .—The develop¬ 
ment of group practice carries serious haz¬ 
ards. The most serious of these is that the 
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quality of medical service may be adversely 
affected, either through the internal arrange¬ 
ments of the group, or through the relations 
between one group and others. 

It is sometimes said that there is an inher¬ 
ent antagonism between group organization 
in medicine and the needed personal rela¬ 
tion. * * * It is true that much group 

practice is not only organized but also insti¬ 
tutionalized. This, however, is not neces¬ 
sary. * * * 

***** 

The quality of group practice may also be 
affected by competition among groups and 
between groups and individual practitioners. 
In the interests of both consumers and pro¬ 
ducers, it is desirable that the conditions of 
competition shall be “fair”; that is, that the 
service provided be efficient, economical, and 
of good quality, and that the remuneration 
to those providing it be adequate. As a rule, 
private practitioners now spend about 40 per¬ 
cent of their gross income in meeting over¬ 
head expenses, but groups can lower this 
percentage substantially, without lessening 
professional net incomes or impairing the 
quality of sendee. Undoubtedly this fact 
puts the individual practitioner at a disad¬ 
vantage. Yet it is so patently in the inter¬ 
est of society to eliminate this unnecessary 
overhead that such competition is not “un¬ 
fair.” With the extension of group prac¬ 
tice, however, this competition would affect 
only those physicians who would not or could 
not become associated with groups (pp. 115- 
116). 
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The doctor's bill, by Hugh Cabot, M. D., with 
an introduction by A. Lawrence Lowell. Pub¬ 
lished 1935. 

Preface. —After more than thirty years 
of pretty intimate contact with medical stu¬ 
dents in various grades I am acutely aware 
that the undergraduate of today will have 
to take up his life's work in a very different 
environment from that in which I began. 

Since the beginning of the century not only 
have the economic and social conditions of 
the country changed, but science has so 
altered the practice of medicine that the 
physician entering practice today will offer 
a very different service and in a very differ¬ 
ent environment. * * * 

***** 

* * * Many of the physicians under 
forty are much puzzled, and although anx¬ 
ious to accommodate themselves to conditions 
as they are, find the adjustment difficult in 
view of the teaching and the opinion of their 
elders. 

***** 

* * * This j s by no means a private 
battle, and anyone may get into it. The 
problems involved obviously invite study by 

the economist, statistician, the social scien- i 
tist, as well as by the physician. * * * 

The economist is likely to err upon the side 
of simplification. * * * He has at times 
overlooked the possible serious damage 
which might result to the atmosphere essen¬ 
tial to the sound practice of medicine by 
the introduction of economic reforms which 
seem to him not only simple, but obvious. 

The expert in social science has been likely 
to approach the whole problem from the side j 
of poverty. * * * The setting up of a 
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plan for medical care as part of a program 
for the relief of poverty has, at least in other 
countries, resulted in legislation which has 
required frequent and often drastic amend¬ 
ment to make it work at all. 

The physician obviously approaches the 
problem in a preferred position. * * * 

Physicians are certainly the qualified ex¬ 
perts to whom the community must look for 
guidance on questions of a technical nature. 
But even physicians have had considerable 
difficulty in seeing the whole field. They are, 
and must be, from the very nature of their 
calling intense individualists. To them 
Medicine still retains—thank God—some of 
the qualities of a religion. They take fright 
at the thought that profane hands may soil 
the Temple of their God—Service. At this 
point emotion is likely to come into action 
and understanding goes out of the door. 
Furthermore, they have a very real vested 
interest which it would not be human in 
them to disregard. Often enough in their 
opposition to change they have failed to 
grasp the implications of the profound eco¬ 
nomic and social changes which have been 
going on about them. As a result, on too 
many occasions they have fought a series of 
futile rear-guard actions which have left 
them still on the defensive. 

Finally, there is the controlling interest 
of the public, who, for better or worse, can¬ 
not avoid being profoundly affected by any 
action which may result from the cogitations 
of the three groups * * * (pp. vii_ix). 
***** 

Group practice .—The outstanding impor¬ 
tance of the grouping together of physicians 
representing different fields of medicine has 
been its value as an experiment in widening 
the sphere of the individual, but still retain- 




Ill 


ing the essential characteristics of private 
practice. 

This development has evidently come 
about as the result of changing conditions of 
two kinds—medical and economic. The 
medical reason for the development of the 
group is the self-evident fact that the indi¬ 
vidual practitioner is in constant need of 
advice and assistance from colleagues who 
have devoted their time to special fields. 
* * * Assuming good judgment in the 
selection of the group, no argument is neces¬ 
sary to show that it can offer a superior 
grade of service. 

On the economic side, a wisely arranged 
association of general and special practi¬ 
tioners will obviously have the result of 
making possible very large savings in over¬ 
head, which, today, particularly in the case 
of the specialist, has become a very impor¬ 
tant charge against his gross income * * * 
(pp. 68-69). 

* * * * * 

The low income groups .—It is intended 
to include in this bracket that very large 
group of people who are not, in any sense of 
the word, indigent, but who to some extent 
are unable—and to another extent, unwill¬ 
ing—tio make the necessary expenditures 
for satisfactory medical care. The group is 
evidently not one which should be assisted 
largely from the public purse; yet it is 
equally certain that under the present set-up, 
the medical service which they get is often 
inadequate. What is perhaps worse, the oc¬ 
casional very heavy expense falls upon a 
relatively small number, seriously damages, 
and occasionally destroys their economic 

position. * * * 

***** 
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It appears inescapable that the problem of 
these people must be dealt with by some 
form of group payment. It seems further 
probable that these payments should not be 
planned so as to cover the whole cost, but so 
as to break the back of the tremendous loads 
with which they are brought to their knees 
under the present system. That entirely vol¬ 
untary provision will work for this group is 
against general experience, since it will in¬ 
evitably fail where it is most necessary—in 
the case of the careless, shiftless, and incom¬ 
petent. The proposition appears to me to be 
clear that failure on the part of this group 
to make some reasonable provision must not 
be allowed to be visited upon their depend¬ 
ents * * * (pp. 205-6). 

***** 

For a number of years, experiments in of¬ 
fering medical service to lay groups on an 
insurance basis have been tried by organized 
groups of physicians in various parts of the 
country. This is, in some ways, a logical ex¬ 
tension of the development of group prac¬ 
tice, since a private group, having been de¬ 
veloped, is in a position to offer partial or 
complete medical service without serious dis¬ 
arrangements of its already existing organi¬ 
zation * * * (p. 211). 
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American Medical Association, a Corporation, The 
Medical Society of the District of Columbia, a 
Corporation, Harris County Medical Society, an 
Association, et al., Appellees. 


On Appeal from the District Court of the United States 
for the District of Columbia. 


BRIEF FOR APPELLEES. 


I. 

STATEMENT . 1 

The indictment was returned on December 21, 1938. 
It purports to charge a local conspiracy to restrain 
trade in the District of Columbia under Section 3 of the 
Sherman Act, through restraints visited upon local doc- 


i All italics used are supplied. 



tors “in the pursuit of their callings,” with asserted 
resulting restraints alleged to have been suffered by 
Group Health Association, Inc.," its members, and the 
Washington hospitals, in their “business.” Twelve 
Washington hospitals are identified as conspirators, 
but are not named as defendants. (R. 4) : 

While the charge attempted, is local, the indictment 
asserts that a controversy of long standing has existed 
outside the District of Columbia, between the Ameri¬ 
can Medical Association and certain types of so-called 
group medicine activities, operating, from time to time, 
through the country. 

Xo relevancy is disclosed in the indictment or the 
Government's brief, between such alleged “nation¬ 
wide” controversy and the alleged conspiracy asserted, 
save the inference that forms of medical practice found 
objectionable elsewhere, might well meet with disap¬ 
proval in the District of Columbia. All the Govern¬ 
ment's brief says on the subject, is that the national 
situation contributes to the “significance” of the local 
acts charged, as well as the probable “effectiveness” 
of the local plan alleged. (B. 94) 

This explanation is legally insufficient, since what 
may have been the attitude of the American Medical 
Association, a sinf/lr defendant, in controversies aris¬ 
ing elsewhere, under other laws, and affecting other 
and different types of contract medicine, cannot pos¬ 
sibly be either “significant,” or germane in relation to 
the “effectiveness,” of an alleged conspiracy in the 
District, in violation of a District statute, asserted to 
have been directed against local doctors and relating to 

2 Group Health Association. Inc., is generally referred to hereinafter 
as * ‘ GIIA ’ \ 

s Record references are to pages, unless noted *‘Fol.’’ for closer 
citation. 
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many local defendants. This was the view of the Dis¬ 
trict Court. (K. 31) 

The indictment asserts that the defendant medical 
societies have adopted rules and regulations disap¬ 
proving professional relationships on the part of 
members, with non-member doctors and agencies who 
lend aid to forms of medical practice which the medi¬ 
cal societies and their members believe are not in the 
best interests of the public and profession. (R. 10-11) 

The insistence of the medical societies and their 
members upon observance of such agreed rules and 
regulations, has given rise to the assertion that cer¬ 
tain doctors are being thereby restrained “in the com¬ 
mon right to the unmolested practice of a calling.” 
(B. 16)" 

Accepting the claim of the indictment that a dispute 
exists, and passing the fact that the national contro¬ 
versy alleged is irrelevant to the local conspiracy here 
asserted, we do not think such controversy, either local 
or national, can be settled through a criminal prosecu¬ 
tion under the Sherman Act. 

The Sherman Act should not be distorted into a de¬ 
vice to permit the Government to take sides in a local 
professional controversy. The civil courts are open to 
all persons, including doctors, who assert a violation of 
of their rights. The use of the criminal courts is un¬ 
justified. 

The various medical societies named in the indict¬ 
ment are constituent societies of the American Medical 
Association. Individual membership in the American 
Medical Association conies solely through membership 
in a particular local association. Each local associa¬ 
tion has long since formulated its own rules and reg¬ 
ulations for the guidance of its members. Suitable 
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provision is made for the local enforcement of such 
rules and regulations, through disciplinary procedure. 

Curiously enough, the indictment asserts the high 
standing of the defendant societies, that membership is 
of great value to practicing physicians, confers pro¬ 
fessional prestige, desirable service, valuable contacts, 
and the right of professional consultation with other 
members. (R. 9) It is alleged that a failure to obtain, 
or loss of, membership in such societies, deprives a 
doctor of such advantages and injures his professional 
standing. (R. 9) 

Obviously, all complaining doctors needed to do to 
obtain the asserted advantages of association member¬ 
ship, was to join the association and comply with its 
regularly adopted rules! Disadvantages suffered by a 
failure to do this, would seem to have been assumed 
voluntarily! This may be the reason why the Gov¬ 
ernment asserts that GHA members were not able to 
get a staff of doctors “on the basis which they de¬ 
sired.” (B. 29) 

It is asserted that the controversy between physi¬ 
cians has resulted in alleged restraints upon a local 
corporation, identified as the Group Health Associa¬ 
tion. This corporation was organized, under Chapter 5 
of Title 5, District Code, with the aim of securing, as 
members, employees in the local executive branch of 
the Government. 4 Its sole activity was to sell medical 
services. 

To accomplish this purpose, it employed certain 
physicians, on salaries, under the supervision of a med- 

* Chap. 5, Title 5, District Code: 

Benevolent, charitable, educational, literary, musical, scientific, 
religious or missionary purposes, including societies formed for mu¬ 
tual improvement, or the promotion of the arts. 



ical director, who was responsible only to the corpora¬ 
tion. The doctors thus employed had nothing to do 
with the running or maintenance of the corporation, 
but were employees working for the corporation ex¬ 
clusively. (R. 14) 

Thus, the practice of medicine by such a corporation 
through the use of employee-doctors,—in violation of 
the laws of the District,—is obviously different from an 
association of doctors in group practice, to reduce costs 
and improve service bv joint use of equipment and 
facilities, as identified in paragraph 13 of the indict¬ 
ment. To the defendants, such corporate practice of 
medicine, and its consequent aim to monopolize Gov¬ 
ernment employees as a clientele body, was objection¬ 
able, and against the best interests of their profession 
and the public, and, as the indictment admits, economi¬ 
cally hostile to the medical societies and their members. 

Such an organization tended to neutralize and defeat 
the essential relationship of physician and patient, by 
bringing between them a corporate agency, in viola¬ 
tion of the “Principles of Medical Ethics,” under 
which it is common knowledge the profession has, for 
many vears, been governed/' 

It must, of course, be conceded that the Group 
Health Association and its members, were at all times, 
fully cognizant of all society rules, as well as the 
“Principles of Medical Ethics,” under which medical 
society members were governed in their professional 
callings, and intentionally proceeded to cause their 
doctor employees to deliberately violate them. 

It is charged that the defendant societies failed to 
“approve” GHA and that, as a result, under the ap- 

See Merrick v. A mcrican Sccuril ;/ 4' Trust Co., 7165 (Oct. 9, 1939), 
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plicable rules and regulations of such societies, mem¬ 
ber physicians might not accept employment from the 
corporation, and might not have professional consulta¬ 
tion with doctors so employed. (R. 17-18) 

The indictment also asserts that the defendants 
urged and demanded that the Washington hospitals 
limit courtesy appointments to members of the defen¬ 
dant societies, and that the hospitals agreed to such 
“demand.” (R. 17) 

It is important to note that the acts so identified in 
the indictment as the “means” by which the alleged 
conspiracy was to be effectuated, consisted solely of 
the enforcement by the defendants of rules and regula¬ 
tions against members who were charged with failing 
to observe such rules! GHA became involved only 
because it knowingly caused such members to ignore 
such rules. 

Each act of alleged “threat” or “coercion” con¬ 
sisted of an admonition to members that employment 
by an agency found objectionable by the medical so¬ 
ciety, or consultation with doctors knowingly employed 
by such agency, was in violation of the rules and prin¬ 
ciples of the society. 

“Coercion” and “boycott” alleged with respect to 
the Washington hospitals, consisted of an alleged re¬ 
quest to the hospitals to confine appointments to their 
courtesy staffs, to society members! 

We do not think the question of which side was right 
in this controversy between physicians, is material. 
According to the indictment, the local controversy did 
exist. It is a fair inference that the medical societies 
and their members honestly believed that such medical 
practice as was being indulged in by GHA, made em¬ 
ployment of society members against the best interests 
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of the medical profession, and the public. The defen¬ 
dant societies, being voluntary in their membership, 
had the right to insist upon membership in the society 
being confined to members who disapproved of employ¬ 
ment in forms of medical practice thought objection¬ 
able. 

Discipline, naturally, could be imposed only by the 
society itself, as an agency, yet, while the Government 
admits the right to discipline (B. 83), it claims that 
unity of action in applying such discipline spells out 
an unlawful conspiracy! It says the defendants can¬ 
not lawfully engage in concerted action for an economic 
purpose! (B. 74) 

From this wholly local controversy, despite the use 
by the Government of what Judge Atkin in Ware v. 
Motor Trade Association, (1921) 3 KB 40, identified 
as “question-begging epithets, such as ‘boycott’, ‘os¬ 
tracism’, ‘pillory’, ‘coercion’, and the like”, it is al¬ 
leged that there resulted the remote loss to Group 
Health Association of one physician employee, through 
resignation, and the non-admission of one surgeon em¬ 
ployee to the courtesy staff of a Washington hospital! 
(R. 17) This result is what the indictment states “sub¬ 
stantially accomplished all the illegal purposes”, 
charged against the defendants! (R. Fol. 39) 

It is essential that such alleged consummation be 
kept in mind in considering the “Background of the 
Conspiracy” (R. 8) and the intriguing, but unsup¬ 
ported, assertions of the Government’s brief. 

To illustrate, frequent reference is made to the “vic¬ 
tims” of the alleged acts of the defendants (B. 19, 34, 
68, 91), defendants are referred to as a “hierarchy” 
(B. 68), claiming special “immunity”, equivalent to 
the “King’s favor”, of ancient days, analogous to the 
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early “right of clergy”,—all allegedly claimed by de¬ 
fendants “on the basis of superior learning.” (B. 69) 
All these harrowing threats and fears, because, as a 
result of the enforcement of well-known society rules 
against its own members, GHA actually lost one doctor 
employee, and one surgeon was refused a place on a 
hospital courtesy staff! (R. Fol. 37) 

To support the indictment, Section 3 of the Sherman 
Act is unwarrantably distorted in a vain effort to make 
it applicable to this local dispute alleged to have arisen 
between discordant factors in the field of the medical 
profession , and having no relation to the field of trade 
or commerce! In fact it is admitted that the restraints 
charged here, “are not upon commercial and industrial 
activities”! (B. 24) 

The Sherman Act, which, until this prosecution, has 
been applied only to acts committed in the field of trade 
and commerce,—“in the marts of trade”—is now said 
to be limited only by bounds of “public well-being”, 
and by effects upon “individual liberty”, as a “rule 
of general application”, relating to offenses “against 
the general law”, whatever that is. (B. 15-22) The 
Government states the limits of the statute “must be 
determined with reference to the harm to public well¬ 
being and individual liberty” (B. 15); “that it covers 
the whole domain of economic activity” (B. 22), with¬ 
out reference to any question of commerce or trade! 
The field of the Act, hitherto essentially commercial, is 
said to cover anything causing “harm to the common 
good”, or to the “economic freedom of the individ¬ 
ual”. (B. 24) The test of application of the statute 
is said to be any “harm to the public well-being.” (B. 
24) 
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The courts have frequently used such phrases as 
defining the purposes of the Sherman Act, but always 
to be accomplished through supervision of the field of 
trade and commerce! The Government here seeks to 
use such phrases as license for including within the 
jurisdiction of the Act, any act which, in the opinion 
of the prosecutor, is adverse to “public well-being”, 
“individual liberty”, etc., yet the constitutional basis 
for the Act is the Commerce Clause. 

Because a particular prosecutor thinks disapproval 
of a doctor in certain contract medicine activities, 
wrong, relief is to be effected by a prosecution wider 
the Sherman Act, not because of restraints of trade, 
but because of acts thought inimical to “public well¬ 
being ’ ’, etc., regardless of trade! 

Need for protection of doctors from doctors, how¬ 
ever desirable (which we deny), cannot possibly widen 
the scope of the Anti-Trust Law. That one calling de¬ 
serves control as much or more than another, as the 
Government argues (B. 49), has no relevancy to the 
scope of the Anti-Trust Act, which applies to an activ¬ 
ity in “trade” and not to a calling in a “profession.” 
This is the reason the courts have so frequently de¬ 
fined the meaning of the words of the statute, to show 
when the statute was applicable, and when it was not! 

There are literally scores of decisions defining the 
meaning of the separate words in the “idiom” (re¬ 
straint of trade) which the Government alleges may 
not be done. 0 The Government’s plight is under¬ 
standable! It desires to aid certain contract 
medicine practitioners and insists on conducting 
an inquisition to that end under the Sherman 
Act, which only relates to affairs of trade and 
commerce! But the cure for such an embarrassment 


« See Thornton Sect. 57. 



is with Congress, not through the device of statu¬ 
tory mis-construction ! T There is plenty of pertinent 
law available, outside of the Sherman Act, as the nu¬ 
merous cases on the subject demonstrate. 

The Government asserts that doctors need control 
more than anyone else (B. 49) and that no reason exists 
for affording them any immunity. But no immunity 
exists! On the contrary, the profession is everywhere 
carefully surrounded by rigid, controlling laws, laws 
intended to fully protect both the profession and the 
public,—laws which do not apply to, or include, per¬ 
sons who are engaged in trade or commerce, as pointed 
out in Setnler v. Board {infra). There is, therefore, 
no possible reason why the activities of a profession 
should be controlled by laws relating to commercial 
affairs, and the decisions make this point clear. If 
such relief is needed, Congress must be the source of 
relief, not a distorted Anti-Trust Act! 8 

To avoid the frequent definitions of the words 
“trade”, “commerce”, “restraints”, by the courts,— 
all of which definitions will be found adverse to the 
position here taken by the Government,—it is ar¬ 
gued that a “legal term of art” is involved—an 
“idiom”,—which, as a desired result, the Govern¬ 
ment hopes will avoid the necessity—and embarrass¬ 
ment,—of dealing with adverse court decisions on the 
subject. Naturally, the Government finds the justifica¬ 
tion of such illimitable boundaries for the application 
of the statute, “more than usually perplexing”! (B. 
54) 

Analyzing the existence of the necessary element of 
trade and commerce in such a picture is like finding the 

' Ex post facto law by judicial construction is not less pernicious than 
ex post facto law by legislation. Martin v. U. S., 168 Fed. 198. 

s Statutes should not be stretched to fit new uses for which the statute 
was never intended, 

U. S. v. Gradwell, 243 U. S. 476, 488; Jordan v. Group Health 
Ass’n., (Decided Sept. 11, 1939); Fasvlo v. U. S., 272 U. S. 620. 
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proverbial needle in a haystack! Under the Govern¬ 
ment’s contention, the Sherman Act becomes an all- 
enveloping prosecutory vehicle, suitable for use by 
emotional prosecutors under the familiar rule of “gen¬ 
eral principles”! Thus far in our history, prosecu¬ 
tions must depend upon the law, not upon irrelevant 
folklore! 

The defendants, therefore, felt that the indictment 
was unwarranted, improper, and demurrable on many 
grounds. Demurrers were filed, and the trial court, 
after an exhaustive hearing, sustained them, dismissed 
the indictment, and determined that the Sherman Act 
was not intended to apply to such a situation, that the 
participants involved were not “in trade”, and that 
the indictment itself was defective. 

U. S. v. A. M. A. et al ., 28 Fed. Supp. 752. 

The defendants, in this court, in support of the judg¬ 
ment below, reassert all of the original grounds urged 
upon the District Court. 


II. 

SUMMARY OF ARGUMENT. 

1. The practice of medicine is a profession and not 
a trade, within the meaning of Section 3 of the Sher¬ 
man Act, under authoritative definitions of “trade”, 
and the acts recited in the indictment are not restraints 
of “trade”, under such act. The controversy here is 
primarily between doctors, in the practice of their call¬ 
ings, and remote results from such controversy are 
immaterial. 

2. Group Health Association, Inc., was not engaged 
in trade or commerce. Its corporate functions under 
the law of its organization could not fall within the 
category of trade. The members of the corporation are 
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not engaged in the activity of the corporation. They 
are merged in the corporate entity, and the charge that 
the members were restrained is devoid of legal sub¬ 
stance. 

3. The hospitals in the District of Columbia were 
not, either under the allegations of the indictment, or 
in fact, engaged in trade or commerce. The indictment 
contains no statement of the status of such hospitals 
(whether charitable, non-profit, religious or otherwise), 
and does not define the nature of their “business.” No 
restraint was visited upon the hospitals, and no threats 
or coercion are, in fact, pleaded in the indictment. 

4. The scheme set forth in the indictment directly 
centered upon restraints against physicians in render¬ 
ing treatment and care to- their patients, i. e., “in the 
pursuit of their calling,” and all else is incidental to 
that design. Any indirect effects upon GHA or the 
hospitals, would not suffice to support the charge of 
unreasonable restraint as to them. 

5. The indictment was improperly and defectively 
drawn in many particulars, did not state an offense 
against the United States, and was insufficient for the 
several reasons set forth in the demurrers. 

6. GHA is a corporation and, under the applicable 
laws of the District of Columbia, cannot lawfully prac¬ 
tice the healing art or engage in the insurance business, 
and neither it, nor its members, with respect to such 
illegal activities, could be subjected to a restraint of 
trade under the Sherman Act. 

7. The defendants had the right to form and main¬ 
tain voluntary associations, agree upon rules and reg¬ 
ulations applicable to members, rightfully discipline 


I 

« 
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and, if necessary, expel non-conforming members for 
failure to obey such rules and regulations. Non-mem¬ 
bers were not entitled to the advantages and privileges 
of such membership except upon admission to mem¬ 
bership and compliance with such rules and regula¬ 
tions. Enforcement of such rules and regulations 
against members, does not spell out a conspiracy un¬ 
der the Sherman Act. 

8. The criminal provisions of Section 3 of the Sher¬ 
man Act, or, in the alternative, the allegations of the 
indictment, are so broad, unlimited, vague, uncertain 
and indefinite as not to inform the accused of the na¬ 
ture and cause of the accusation against them in vio¬ 
lation of the Sixth Amendment of the Constitution of 
the United States, deprive defendants of liberty and 
property without due process of law in violation of the 
Fifth Amendment of the Constitution of the United 
States, and illegally delegate legislative power to the 
Executive and Judicial branches of the Government to 
determine what acts under the statute should be held 
criminal and punishable in violation of Art. I, Sec. 1, 
of the Constitution of the United States. The exclu¬ 
sion of portions of the industrial field from the field of 
the Act, makes the application of the Act to remaining 
elements, unconstitutional. 

m. 

PRELIMINARY. 

This is a criminal case and the Sherman Act must 
here be viewed as a criminal statute. 

Northern Securities Company v. U. S., 193 U. S. 

197. 

Hopkins v. U. S 171 U. S. 578. 
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U. S. v. Trans-Missouri Association , 58 Fed. 58, 
77. 

In re Greene, 52 Fed. 104, 111. 

Thornton, Sec. 97. 

Defining Section 3 as a criminal statute, makes ap¬ 
plicable the rule announced in the Northern Securities 
case, supra, that— 

“* * * we must not bring cases within the pro¬ 
visions of such a statute that are not clearly em¬ 
braced by it, nor by narrow technical or forced 
construction of words, exclude cases from it that 
are obviously within its provisions.” 

See also, Fasulo v. U. S. {supra). 

If, therefore, upon examination, the Court is doubtful 
whether the statute applies to the matters alleged here, 
the rule requires the dismissal of the indictment. The 
application of this rule is of paramount importance. 


IV. 

ARGUMENT. 

The indictment erroneously attempts to apply Section 
3 of the Sherman Act to controversies between 
members of the medical profession and activities 
necessarily connected therewith, upon the unsound 
thesis that the medical profession is “in trade”, 
and that the members of such professions when 
“acting in the pursuit of their callings” are en¬ 
gaged in trade, and, therefore, that any restraint 
thus effectuated becomes a restraint of trade under 
the Act. 

The argument of the Government is unsound, is con¬ 
trary to the definitions of trade established by the 
courts, and, we submit, is disposed of by the decision 
of the Supreme Court in Atlantic. Cleaners and Dyers 
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v. United States, 286 U. S. 427, a case originating in 
the District of Columbia, under Section 3 of the Sher¬ 
man Act. 

The Government says such decision is inapplicable, 
its language, in part, “obiter”, (B. 62) and applica¬ 
tion of it to the definition of “trade” in Section 3, is a 
“verbalistic approach”. (B. 48) Instead of the Court 
holding that the medical profession was not a trade, the 
Government argues that the decision really found that 
the Act covers all “callings” (B. 58), that the callings 
of a learned profession are no different than “call¬ 
ings” in “trade”, (B. 48) and that the Act specifically 
“covered restraints upon a doctor in the pursuit of his 
calling” (B. 63)! 

Is the decision in the Atlantic Cleaners <& Dyers case, 
obiter, and does it actually support the Government’s 
contention? The point is vital to the Government, as 
we shall hereafter demonstrate. 

The direct issue involved in the Cleaners & Dyers 
case, as here, was the interpretation of the word 
“trade” in Section 3 of the Sherman Act. This prose¬ 
cution is actually brought under the authority of that 
decision! Yet, the Government deliberately ignores 
the definition of “trade” laid down therein. It now 
asserts that “restraint of trade” is an “idiom”, and 
the word “trade” itself, is not subject to definition! 

But the Supreme Court adopted as a definition of 
“trade” under Section 3 of the Sherman Act, the def¬ 
inition of Justice Story offered in an earlier case 0 as 
follows: 

“The argument for the claimant insists, that 
‘trade” is here used in its most restrictive sense, 

0 The Schooner Nvmph, 1 Sumn. 516, 517, 518; 18 Fed. Cas. 506, No. 
10388. 
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and as equivalent to traffic in goods, or buying and 
selling in commerce or exchange. But I am clearly 
of opinion, that such is not the true sense of the 
word, as used in the 32d section. In the first place, 
the word ‘trade’ is often and, indeed, generally 
used in a broader sense, as equivalent to occupa¬ 
tion, employment, or business, whether manual or 
mercantile. Wherever any occupation, employ¬ 
ment, or business is carried on for the purpose of 
profit, or gain, or a livelihood, not in the liberal 
arts or in the learned professions, it is constantly 
called a trade. Thus, we constantly speak of the 
art, mystery, or trade of a housewright, a ship¬ 
wright, a tailor, a blacksmith, and a shoemaker, 
though some of these may be, and sometimes are, 
carried on without buying or selling goods.” 

This language was adopted by the Supreme Court 
as a broad definition of “trade” under Section 3 of 
the Sherman Act, as distinguished from the narrower 
definition necessary under Sections 1 and 2. This def¬ 
inition excepts from trade, “occupations, employments 
and business, carried on for the purpose of profit, or 
gain, or a livelihood, * * # in the liberal arts or in the 
learned professions.” Thus the presence of an eco¬ 
nomic element is immaterial. 

What the Court calls a “trade” is illustrated as the 
“trade of a housewright, a shipwright, a tailor, a black¬ 
smith, and a shoemaker”, each patently a commercial 
occupation, employment or business, even though not 
actually “buying or selling goods.” Thus, the defini¬ 
tion not only excepts the learned professions, even 
though they amount to an “occupation, employment, 
or business for profit, gain or livelihood,” but, in turn, 
illustrates the kind of occupation, employment or busi- 
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ness which might rightfully be included within the 
broad definition of the word “trade!” 

The decision recites, that, outside of the District of 
Columbia (and the Territories), the narrow defini¬ 
tion of the term necessarily applies, and and it is only 
in the District of Columbia that the application of the 
broad definition of the word “trade” is permitted. 

The Court will observe that this definition does not 
support the belated argument of the Government,— 
now first presented,—that the activities of the 
“learned professions” may be divided into two dis¬ 
tinct parts,—one, “professional” and the other, “eco¬ 
nomic”! (B. 15-18) The indictment (R. 14) recites 
that the conspiracy was to restrain doctors “in the 
pursuit of their callings”, which certainly covers the 
entire function of a physician! 

The Government attempts to separate the doctor’s 
“economics” from his “profession.” (B. 15-18) It 
asserts that this case concerns only the “ economic” 
side, and not the “ professional ” one. 10 (B. 48) 

It is said that “self-interest and training” of doctors 
limit their qualifications in “medical economics.” (B. 
28) The idea is that because the doctor must make his 
living from his profession, that the presence of such 
“economic” urge admits of control under the Anti- 
Trust Act. 

The distinction between “trade” and “profession” 
does not lie in the remuneration involved. As decided 
in the Cleaners <& Dyers case, when an occupation, em¬ 
ployment, or business, for the purpose of profit, or 
gain, or a livelihood, occurs in the learned professions, 

io In Painless Parker v. Board of Dental Examiners, 216 CaL 285; 
14 Pac. (2) 67 (1932), the California Court considered and rejected this 
contention, holding the practice of a profession could not be thus divided. 



18 


it is not a trade! Remuneration has nothing to do 
with the identification of the field of the particular ac¬ 
tivity as a field of trade. 

“the fact that the appellants produce baseball 
games as a source of profit, large or small, cannot 
change the character of the games. They are still 
sport, not trade.” 

Federal Club v. National League, 259 U. S. 200, 
209. 

Witness the Ministry, the Bench, government ser¬ 
vice, the arts, and the like! These professions are all 
remunerated, but are they therefore in “ trade ”? 

Consequently, applying the definition in the Cleaners 
& Dyers case to the charge in Section 34 of the indict¬ 
ment, we assert that, since the indictment is aimed at 
activities of doctors against doctors “in the pursuit of 
their callings”, it relates to the learned professions 
and could not charge an offense against these defen¬ 
dants under the Sherman Act. 

The separation thus approved between “occupa¬ 
tions, employments or businesses carried on for the 
purpose of profit or gain or livelihood” in trade, as 
distinguished from “occupations, employments or 
businesses carried on for the purpose of profit, gain 
or livelihood in the liberal arts or in the learned pro¬ 
fessions,” is in accord with other decisions of the 
Supreme Court. 

In Graves v. Minnesota, 272 U. S. 425, 429, the Court, 
in considering the validity of statutes applicable to the 
dental profession, held: 

“Employments or trades * * # manifestly in¬ 
volve very different considerations from those re¬ 
lating to such professions as dentistry.’’ 
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Thereafter, in Federal Trade Commission v. Bala- 
dam, 283 U. S. 643, the Court, in considering the rights 
of manufacturers of patent medicine, explained the 
difference between the business of making patent med¬ 
icine, and the professional acts of doctors administer¬ 
ing to their patients, stating: 

“Medical practitioners follow a profession and 
not a trade, and are not engaged in the business 
of making or vending remedies, but in prescribing 
them.” 

In each of these decisions, the Court recognized the 
distinctions between a trade and a profession and rules 
of law applicable thereto. The decision in the Atlantic 
Cleaners & Dyers case, which followed, is in full har¬ 
mony with this distinction. 

Later, in Sender v. Board of Dental Examiners, 294 
U. S. 608, the Court spoke on the same subject,—again 
with respect to the dental profession,—stating: 

“The Legislature was not dealing with traders 
in commodities, but with the vital interest of pub¬ 
lic health, and with a profession treating bodily 
ills, and demanding different standards of conduct 
from those which are traditional in the competi¬ 
tion of the market place.” 

It would be difficult to find language more pertinent 
to the situation here, yet these decisions are not even 
referred to in the Government’s brief! 

The courts, generally, have reached the same conclu¬ 
sion concerning what is,—and what is not,—“trade”. 

It may be almost categorically stated that in every 
civil suit or criminal prosecution had under the Sher¬ 
man Act, there has been involved trade and commerce 




20 


under the usual definitions of those terms. Yet the 
Government concedes that the alleged restraints here 
charged are not upon commercial and industrial ac¬ 
tivities. (B. 24) 

Nowhere has any court or authority given counte¬ 
nance to the interpretation of the language of the Act, 
advanced here by the Government. 

Webster’s Dictionary defines “trade” as follows: 

“Any occuption or employment pursued as a 
calling. * * # (a) The business which a person has 
learned, and which he engages in, for procuring 
subsistence or for profit; occupation; esp. mechan¬ 
ical employment as distinguished from the liberal 
arts, the learned professions , and agriculture; as 
we speak of the trade of a blacksmith or a car¬ 
penter, but not now of the trade of a farmer, a 
lawyer or a physician. 

“Anderson’s Dictionary of Law gives the fol¬ 
lowing definition of “trade”; ‘Generally equiva¬ 
lent to occupation, employment or business, 
whether manual or mercantile; any occupation, 
employment or business carried on for profit, gain, 
or livelihood, not in the liberal arts or in the 
learned professions’. 

“Among the definitions given in the Encyclo¬ 
pedic Dictionary is the following: ‘The business 
which a person has learned, and which he carries 
on for subsistence or profit; occupation; particu¬ 
larly employment, whether manual or mercantile, 
as distinguished from the liberal arts or the 
learned professions and agriculture.’ ” 

A like definition of the word is given in the Imperial 
Dictionary. 

“Rapalje & Lawrence’s Law Dictionary gives 
the restricted definition: ‘Traffic; commerce; ex¬ 
change of goods for other goods, or for money.’ 
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‘Bouvier limits the meaning to commerce and 
traffic and the handicraft of mechanics.” 

The same distinctions appear in the applicable de¬ 
cisions. 

“The word ‘trade’ denotes barter or purchase 
and sale of goods, wares and merchandise, either 
by wholesale or retail.” 

U. S. v. Debs, 64 Fed. 724. 

Hood Company v. U. S. Rubber Co., 229 Fed. 
583. 

“The word ‘trade’ includes not only the busi¬ 
ness of exchanging commodities by parties, but 
the business of buying and selling for money, or 
commerce and traffic generally.” 

May v. Sloan, 101 U. S. 231. 

This Court has stated: 

“Through these definitions runs the idea that 
trade and commerce require the transfer of some¬ 
thing, whether it be persons, commodities, or in¬ 
telligence, from one place or person to another.” 

National League v. Federal Baseball League, 
269 Fed. 681, 50 App. (D. C.) 165 (Aff. 259 
U. S. 200.) 

Trade is also defined as: 

“Any sort of dealing by way of sale or exchange, 
commerce, traffic.” 

Hutchings v. Burnet, 61 App. D. C. 109, 58 Fed. 
(2d) 513. 

People v. Kelly, 255 X. Y. 396, 175 N. E. 108. 

Activities which do not relate to commercial trans¬ 
actions “in the competition of the market place”, are 
quite generally held not to be “trade”. 


r 
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The Supreme Court, in considering the business of 
hotel keeping, —even where the hotel conducted coun¬ 
try mercantile stores,—said: 

“To say that such a business is that of a 
‘trader’ or ‘mercantile pursuit’ is giving those 
words an elasticity of meaning not according to 
common usage.” 

Toxaway Hotel Co. v. Smathers <£ Company, 
216 U. S. 439. 

To the same effect see U. S. Hotel Company v. 
Niles, 134 Fed. 235. 

Bank v. Abeline Co., 103 S. W. 1120, 46 Texas 
595. 

Re Barton Hotel Co.. 12 Am. Bankr. Rep. 335. 

Various kinds of business activity have been held 
not to be within the terms “trade” and “commerce.” 

People v. Klaw, 106 N. Y. S. 341 (Theatre). 
Metropolitan Co. v. Hammer stein, 147 N. Y. S. 
532 (Grand Opera), 162 App. Div. 691, aff. 221 
N. Y. 507, 116 N. E. 1061. 

Werch v. Co., 171 S. E. 255, 160 Va. 845 (1933) 
(Insurance Business). 

State v. McClellan, 31 A. L. R. 527 (La.) (Laun¬ 
dry business). 

Federal League v. National League, 259 U. S. 
200 (Baseball). 

Whitcomb v. Reid, 31 Miss. 569 (Dentistry). 
People v. Kelly, 175 N. E. 108, 255 N. Y. 396 
(1931) (Music teaching). 

Harms v. Cohen, 279 Fed. 276 (Musical com¬ 
posers). 

Jeu Jo Wan v. Nagle, 9 Fed. (2) 309 (Status of 
a teacher). 

Leather Workers Union v. Heckert, 284 Fed. 
446 (Soliciting advertising). 
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Thus the courts have differentiated between com¬ 
mercial pursuits and other occupations having no 
proper place in commercial life. As we stated above, 
no well-considered case can be found where any Amer¬ 
ican Court has departed from this distinction. 

The idea that the Anti-Trust Act should be con¬ 
strued as permitting prosecutions to accomplish “pub¬ 
lic well-being”, “protection of the common good”, or 
“economic freedom”, whether related to trade and 
commerce or not, illustrates the difficulties which nat¬ 
urally flow from an initial distortion of the law to 
serve a supposed beneficial end! 

The Government quotes from Senator Hoar (B. 37) 
to show the reason for the passage of the law. But 
Senator Hoar expressly confined the Act “to interstate 
and international commercial transactions.” 

Senator Sherman said the Act had as its object to 
control combinations “threatening the business , 'prop¬ 
erty and trade” of the public. (21 Cong. Rec. 2457) 
No authority has ever intimated that the Act applied to 
any field except that of trade and commerce, and 'when 
the Government admits (B. 24) that commercial and 
industrial activities are not here involved, it makes a 
fatal admission! 

The Government says that when the Sherman Act 
was before Congress, it was suggested that its prohi¬ 
bitions might be applied to combinations of doctors, 
but “wo move teas made for an exception”. (B. 20- 
71) There is nothing to support such an argument. 
When asked if the Act would apply to bar and medical 
associations, in raising fees, Senator Edmonds said, 
“I do not know whether it does or not”. (21 Cong. 
Rec. 2726) And on this record the Government says 
Congress refused to grant medical associations “im¬ 
munity”! 


24 


It seems fair to conclude under the doctrine of the 
foregoing authorities that the Sherman Act was in¬ 
tended to apply only to that portion of the field of 
human activity commercially defined as “trade”, as 
distinguished from other great fields of activity, which 
are non-commercial, and of which the field of the med¬ 
ical profession is a pertinent illustration. 

As the Supreme Court said in Federal Club v. Na¬ 
tional League (supra): 

“personal effort, not related to production, is 
not a subject of commerce.” 

A similar rule has been followed in cases having 
specific reference to the medical profession. These 
cases hold that the pursuit of the medical profession, 
as such, cannot be viewed as a commercial or business 
activity. 

Islen v. Flynn, 154 X. V. S. 133, 90 Misc. 164. 

Yocum v. Feld, 176 So. 753 (1937), 129 Fla. 764. 

Polhemus v. Delisle , 130 Atl. 618, 98 X. J. Eq. 
256. 

Spence v. Johnson, 82 S’. E. 646, 142 Ga. 267. 

Crowder v. Graham, 201 S. W. 1053, 109 Tex. 
133. 

Thus, a traveling doctor has been held not to be en¬ 
gaged in interstate commerce, since his activity was 
not commerce at all. 

Slocum v. City, 134 Ivans. 853, 8 Pac. (2nd) 332 
(1932). 

Wheeloch v. State, 30 L. R. A. 429 (la.). 

Discussion of Common Law Contract Cases. 

The Government contends that there were many 
cases at common law in which the right of a doctor to 
sell his practice, and agree not to practice in the vicin- 
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ity for a limited or unlimited time, was considered by 
the courts and upheld or denied, depending on the cir¬ 
cumstances of each case, and that these cases estab¬ 
lished the legal principle that restraint on the practice 
of a profession is restraint of trade. In none of these 
cases was any question raised except the enforcement 
of the contract against the party so contracting. 

The basis of decision was really public policy, and 
not restraint of trade, at all. 

It is, likewise, true, as the Government points out, 
that courts in the various states have been called upon, 
in a similar way, to consider similar professional con¬ 
tracts, but on the ground of public policy, rather than 
restraint of trade. Of such is Erickson v. llaivley, 56 
App. D. C. 268, cited by the Government. 11 

In Standard Oil v. United States, 221 U. S. 1, 59-60, 
and United States v. Addyston Pipe Company, 85 Fed. 
271-279, and other cases, the court asserted in relation 
to facts sounding in commercial dealings, that the Sher¬ 
man Act was intended to include within its application 
the field of restraint of trade “as it existed at common 
law.” 

The Government, therefore, upon the slender thread 
of the consideration at common law of contracts for 
the sale of “professional practices or good will,” 
asserts that the full field of the professions is, ipso 
facto, by intent of Congress, within the scope of the 
Sherman Act, and that, as a result, the provisions of 
the Act, although referring only to “restraint of trade 
and commerce ”, actually include and apply to, the 

n The overwhelming majority of the cases cited in Appendix B, both 
English and American, malic no reference whatever to “restraint of 
trade’’ as the basis for decision! Many instead refer to public policy, 
the obligation of personal contracts, and to local statutory provisions. 
None even refer to the question mooted here. 
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entire field of the liberal arts and the learned profes¬ 
sions! This, the Government says “is a complete 
case”! (B. 61) 

We think this argument patently unsound. 

These common law contract cases having reference 
to ancillary contracts, did not involve direct restraints 
of trade. The Sherman 'Act involves only direct re¬ 
straints of trade, and hence could not apply to the field 
asserted to have been covered at common law. 

The subject considered in such cases, was that of 
contracts, and nothing else, and the inclusion of that 
field in the scope of the Sherman Act (which we deny) 
would not be relevant to a charge of conspiracy, not 
involving any contract feature. 1 " 

Moreover, the Sherman Act is founded on the Com¬ 
merce Clause of the Constitution, and could involve 
nothing which was not actually commerce, regardless 
of what was the practice at common law. 13 

This is particularly applicable to Sections 1 and 2, 
but as the language used in Sec. 3 is identical with that 
used elsewhere in the Act, the meaning would be the 
same as to the subjects covered. The broadened defi¬ 
nition of “trade” under Sec. 3, in the Cleaners <& 
Dyers case, still remains wholly commercial, prop¬ 
erly related to the basic constitutional term “com¬ 
merce.” There is, therefore, no room for an added 
meaning or application covering the professions, re¬ 
gardless of what was done at common law. 

The language of the framers of the Act shows that 
only trade and commerce was in the contemplation of 
Congress. Senator Sherman said the Act related to: 

I-’ Contracts and conspiracies are different things. They arc men¬ 
tioned as distinct offences in the Statute. TJ. S. v. Cadwalladcr, 59 Fed. 
677. Thornton, sect. 142. 

>3 Turner V. Williams, 194 U. S. 279, 295; Thornton, Secs. 63, 78. 
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“our foreign and interstate commerce and our 
revenue laws, * * * and in this way to supplement 
the enforcement of the established rules of the 
common and statute law by the courts of the sev¬ 
eral states in dealing with combinations that affect 
injuriously the industrial liberty of the citizens of 
these states. * * * What is the meaning of the 
word ‘commerce’? It means the exchange of all 
commodities between different places or commu¬ 
nities.” (21 Cong. Rec. 2457-2461) 

Senator Hoar, the author of the bill, approved the 
title as follows: 

“A bill to protect trade and commerce against 
unlawful restraints and monopolies.” (21 Cong. 
Rec. 3245-53) 

In the Government’s brief (B. 37) Senator Hoar is 
quoted: 

“We have affirmed the old doctrine of the com¬ 
mon law in regard to all interstate, and interna¬ 
tional commercial transactions. (Note the limita¬ 
tion.) The great thing that the bill does, * * # is 
to extend the common law principles which pro¬ 
tected fair competition in trade in old times in 
England, in international and interstate commerce 
in the United States.” 

These contemporaneous comments might be multiplied, 
indefinitely. 

As we have seen, the Cleaners & Dyers case, in ac¬ 
tually construing Sec. 3, not only defined the word 
“trade”, regardless of the “idiom” theory, but, in 
such definition, specifically eliminated the professions, 
and adhered to the commercial nature of the word 
“trade”,—a result impossible if “trade” included the 
professions! 
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As we have pointed out, no decision exists which has 
sought to apply the Sherman Act to the field of the 
learned professions, or which argues that “trades” 
include the professions. 

The line of demarcation between the trades and the 
professions has been generally followed by our courts, 
under varying circumstances, for many years. It is 
inconceivable that this could be true if any different 
idea existed, based on the practice at common law. 

The generalization that the Sherman Act covered 
“the field of restraints of trade at common law”, and 
that the words of the Act are to be interpreted as “in¬ 
terpreted at common law” is sound only when applied 
to the field of commerce and trade as contemplated un¬ 
der our constitutional provisions. It cannot serve to 
admit to the jurisdiction of the Act, activities not in 
trade, which could not come within the constitutional 
concept of commerce or trade. 

This is in accord with the conclusions of the Su¬ 
preme Court: 

“the words ‘restraint of trade’ at common law 
and in the law of this country at the time of the 
adoption of the Anti-Trust Act, only embraced 
acts or contracts or agreements or combinations 
which operated to the prejudice of the public in¬ 
terests by unduly restricting competition, or un¬ 
duly obstructing the due course of trade, or which, 
either because of their inherent nature or effect, 
or because of the evident purpose of the Act, in¬ 
juriously restrained trade, and that the words 
used in the statute were designed to have and did 
have but a like significance .” 

United States v. American Tobacco Co., 221 
U. S. 106. 
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The meaning of terms used in the Act should, there¬ 
fore, be taken from the language of the Act itself, re¬ 
gardless of common law meanings. 

U. S. v. Trans-Missouri Assn., 166 U. S'. 290. 

The inevitable conclusion is that the phrase “re¬ 
straint of trade” applies, wherever used,—either in 
the Sherman Act or elsewhere,—to commercial mat¬ 
ters relating to the marts of trade, and to no other 
field of activity! This prosecution is brought under 
Sec. 3, and the theories of the Government must be 
harmonized with the language of such section. 

Consequently, the initial interpretation by the Su¬ 
preme Court of Section 3 of the Sherman Act in the 
Cleaners and Dyers case, becomes particularly im¬ 
portant. 

The Supreme Court has said in the Cleaners and 
Dyers case and other decisions quoted above, that a 
trade and a profession are two distinct things under 
the law, and that the Sherman Act in the District of 
Columbia applies only to “trades”, and not to “pro¬ 
fessions”. Consequently, we are at a loss to under¬ 
stand how it can be successfully contended that these 
cases relating to the disposal of a professional practice 
or professional good will, establish that the Sherman 
Act applies to hotli trades and professions, when the 
Supreme Court has sharply distinguished between 
them, and has defined “trade” in Section 3 of the 
Sherman Act, so as not to include “occupation, em¬ 
ployments, or business carried on for the purpose of 
profit or gain or a livelihood * * * in the liberal arts 
or in the learned professions”! 

We submit that the argument thus based on the 
common law contract cases, so called, is unsound and 
should be rejected. 


30 


Nor is the argument sound, that, in the Cleaners & 
Dyers case, the Court held that Congress intended 
to exert “its full power” over all citizens in the Dis¬ 
trict, and thus must be held to have legislated over 
both trades and professions. 

The full power exerted deals only -with trade or com¬ 
merce in the District, and not all activities of the citi¬ 
zen. We are considering an Anti-Trust statute, not 
general economic ideals. 

The District Court disposed of this argument as fol¬ 
lows: 

“I cannot accept the refinements of thought 
whereby it is argued for the Government that the 
Court in quoting Justice Story was not defining 
‘trade’ but merely illustrating the narrow and 
broad concepts of the word. Nor does the deci¬ 
sion lend any support to the idea that by enacting 
Section 3, Congress intended to exercise all its 
plenary power over the District of Columbia to 
prohibit restraints against all business activities 
of the citizen. The Court has simply said that 
Congress meant to deal effectively with the evils 
resulting from contract, combinations and con¬ 
spiracies in restrain of trade—not all restraints 
upon every business pursuit, but only those affect¬ 
ing trade. Doubtless, in the fullness of its powet- 
over the District, Congress could have prohibited 
restraints upon all occupations of the citizen. But 
there is nothing in the history of the legislation to 
suggest the need for such a broad reach of power, 
and clearly it was not intended. ” (R. 28) 

The Government’s various contentions can prevail 
only if the Court can construe the language of the Su¬ 
preme Court in the Atlantic Cleaners & Dyers case 
as permitting the conclusion that the word “trade” in 
Section 3 of the Sherman Act, includes the learned 
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professions. It would result that the decision of the 
Supreme Court means exactly the opposite from what 
it cited, quoted, found and concluded . 

V. 

Group Health Association, Inc., is not engaged in 
“trade”. The statute under which Group Health 
Association was organized does not contemplate 
commercial activities. Membership in medical 
societies is a privilege, not a legal right. The in¬ 
terests of members of Group Health Association 
are merged into that of the Corporation. Doctor 
employees are not in private practice, but their 
activities, too, are likewise merged. 

The Government insists that, even though it be held 
that doctors, in the pursuit of their callings, are not 
engaged in trade, under the Sherman Act, a crime is 
stated in the indictment concerning alleged restraints 
of trade upon Group Health Association and the Wash¬ 
ington hospitals . 

We submit that the language of Judge Proctor on 
this point is apt and cogent: 

“Finally, when the indictment is carefully stu¬ 
died in all its parts, each in relation to the others, 
it is difficult to escape the conclusion that in its 
substantial realities the scheme set forth directly 
centered upon various forms of restraint to be 
exerted against physicians in rendering treatment 
and care to their patients, and that all else is inci¬ 
dental to that design. If restraint upon doctors 
was the only real direct and immediate effect, any 
indirect effects upon the Association or hospitals 
would not suffice to support the charges as to 
them.” (R. Fol. 60) 
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That the alleged ‘ ‘ restraints ’ 9 against GHA and the 
hospitals are indirect and remote and not the real 
charge, is clear from the indictment itself. 

The “charge” is laid in Paragraph 34 (R. 14). De¬ 
fendants are alleged to “have combined and con¬ 
spired” (1) for the purpose of restraining GHA in * 

* * # the provision of “medical care”, (2) “members 
of GHA in obtaining * • * medical care from doc¬ 
tors”, (3) GHA il doctors * * * in the pursuit of their 
callings”, (4) other “ doctors * * * in the pursuit of 
their callings”, and (5) “the business of operating 

• * # hospitals.” 

In other words, the restraints charged concern doc¬ 
tors in rendering medical care, to their patients, and 
both GHA and the hospitals are concerned only because 
they deal with doctors, and such medical care. As the 
restraints consist only in enforcing rules already 
adopted, against doctors, allegedly coupled with a re¬ 
fusal to do business with those doctors who will not 
respect their rules, the possible effect upon GHA and 
the hospitals, is indirect and remote, just as held by 
the District Court. The weight of authority supports 
this conclusion: 

Anderson v. United States, 171 U. S. 604. 

Chicago Board of Trade v. United States, 246 
U. S. 231. 

Wm. Filene Sons Co. v. Fashion Originators’ 
Guild of America, et at ., 90 Fed. (2d) 556. 

Standard Oil Co. v. United States, 283 U. S. 163. 

Nash v. United States, 229 U. S. 373. 

Konecky v. Jewish Press, 288 Fed. 179. 

But, if this contention of the Government is further 
considered, we submit that it is untenable for other 
reasons. 
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Group Health Association partakes of the same 
character of activity as do members of the medical 
profession. As we assert elsewhere, the corporation 
is practicing medicine and, therefore, is competitive 
in the same professional field. Indeed, competition is 
alleged in the indictment! (R. 8, 11) There are here, 
the Government asserts, “rival systems for the dis¬ 
tribution of medical service”. (B. 25) 

The “restraints” asserted in the indictment are (1) 
that GHA doctors cannot retain membership in defen¬ 
dant societies, (2) cannot consult with Society mem¬ 
bers, and (3) are not permitted to practice in such 
hospitals. (R. Fol. 39) 

It will be observed that only individuals are the al¬ 
leged subject of restraint, and effects upon others are 
indirect and incidental. 

A Privilege Is Involved, Not a Eight. 

Under the authorities, a doctor has no legal right 
to membership in a medical society, to consult with 
members, or to practice in a hospital, even though such 
deprivations injure him financially and professionally. 

People v. Hospital, 71 Ill. App. 246. 

Olander v. Johnson, 258 Ill. App. 89. 

Hayman v. City, 273 U. S. 414. 

Henderson v. Knoxville, 60 A. L. R. 652 Tenn. 
(case note). 

State v. Society, 91 Mo. App. 76. 

“They also had the right to refuse to assist him 
in operations. They could, if they deemed it to the 
interest of medicine or surgery, or the welfare of 
humanity, agree among themselves not to assist 
appellant in surgery if they do so in good faith 
and with no intention to injure appellant. No civil 
or property right of plaintiff has been invaded by 
the disciplinary action of defendant society.” 

Harris v. Thomas, 217 S. W. 1068,1077. 
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The Supreme Court of Nebraska said: 

“It is true he alleges and claims that his ability 
to increase his income has been reduced by being 
dropped from the staff of the hospital. The hos¬ 
pital is not a party, but the evidence shows that 
one of the rules required the members of its staff 
and physicians serving patients within the hos¬ 
pital to belong to the county society. Plaintiff 
knew this rule and took the consequences when 
he knowingly and deliberately violated the rule 
set up by the county society. If the hospital 
chooses, it may change its rule. As it now stands, 
this rule of the hospital results in inconvenience 
and some loss of income to the plaintiff, but this 
cannot be attributed to the county society as a 
deprivation of a property right to the plaintiff.” 

Weyrens v. County Medical Society, 277 N. W. 

378, 133 Neb. 814 (1938). 

We deny that the doctors in the employ of GHA are 
engaged in the private practice of their profession. 
These doctors are the employees of a corporation, 
GHA, are under salary to that corporation, and are 
solely occupied in treating such patients as may apply 
to the corporation for attention. 

We repeat that the indictment nowhere charges that 
GHA and its members are engaged in trade or com¬ 
merce. Under the facts alleged, GHA is clearly prac¬ 
ticing medicine, through salaried employees, and is not 
engaged in trade. Likewise, the use of, or the right to 
use, hospitals, is not a “trade”. The indictment alleges 
that GHA is a “corporation” defined as a “non-profit 
cooperative association of employees.” The members 
themselves are not engaged in trade or commerce, be¬ 
ing in the employ of the government. Their associa¬ 
tion together to secure medical service can likewise 
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not be defined as trade or commerce. Even if the ope¬ 
ration of GHA be referred to as a “business”, it 
clearly does not partake of the commercial character 
necessary to bring it within the scope of the language 
- used in the Atlantic Cleaners £ Dyers case, defining 

trade”, because “business” may be either a trade or a 
: profession, depending upon the field occupied! This 

“non-coinmercial” status of GHA was stressed by 
i Gil A, in Moor v. GHA (infra). 

We do not contend that, if GHA is a “non-profit co¬ 
operative”, as asserted, it is, for this reason alone, 
immune to restraint of trade. A number of cases are 
• cited by the Government holding that, under particu- 

I lar facts, a non-profit cooperative could be so subjected. 

(B. 44) This is but a “straw man” argument! 

In those cases, such “non-profit cooperatives” were 
in active trade , were commercially organized for a 
trade purpose , and had no other reason for existence. 

The fact that GHA may be a “non-profit cooperative”, 
is only important as one of many facts,—all urged by 
GHA in Moor v. GHA —illuminating its real category 
as a “benevolent” institution under the language of 
the statute under which it was created! 

Under such a statute, it could not be in “trade or 
commerce”. 

Because such a corporation may have employees, 
and transact certain business details, does not make 
it a “trade” activity any more than do similar details 
in grand opera business, theatrical business, baseball 
business, hotel business, musical business, or church 
business, etc., all of which are defined by the courts as 
being neither in “trade or commerce.” 

These facts were vigorously urged by GHA in secur¬ 
ing a declaratory judgment in GHA v. Moor (D. C.). 

i 

J 

i 

i 

i 

j 

i 
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j 
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; 
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The indictment alleges (R. 14) that GHA was in¬ 
corporated on February 19, 1937, “and authorized to 
do business under and by virtue of the laws of Con¬ 
gress for the District of Columbia.” The indictment 
then states that “said corporation is a non-profit, co¬ 
operative association.” (R. 14) 

Such a corporation as GHA might he organized only 
under the provisions of Chapter 5 of Title 5 of the Dis¬ 
trict of Columbia Code, and it is so recited in GHA v. 
Moor, 24 Fed. Supp. 445. 

Chapter 5 provides for corporations for: 

“ benevolent, charitable, educational, literary, mu¬ 
sical, scientific, religious, or missionary purposes, 
including societies formed for mutual improve¬ 
ment, or the promotion of the arts.” 

The Court is entitled to take such statute into con¬ 
sideration, in determining whether or not the activ¬ 
ities of such a corporation could possibly be in “trade.” 
The District Court approved this contention. (R. Fol. 
62) 

How, then, can such a corporation be held to be en¬ 
gaged in trade and commerce? How can it be said, 
within the language of the Supreme Court in the Sem- 
ler case, to be “in the competition of the market 
place?” How can it fall within any other designation 
than those decisions heretofore cited, showing what is 
not a trade? How can it practice medicine, and not be 
in the professional field? How could it be “non-com¬ 
mercial” in the Moor case, and “commercial”, here? 

What Is “Group Practice"? 

The frequent recital in the first thirty-two para¬ 
graphs of the indictment with respect to “doctors en- 
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gaged in group practice on a risk-sharing prepayment 
basis” is irrelevant as to GHA. The court will observe 
in these paragraphs of the indictment, the phrase 
above-stated is identified as applying to “groups of 
doctors” who, in order to combine overhead expenses, 
specialization and clinical advantages, associate them¬ 
selves together as a group, with satisfactory results. 

The government’s brief dwells at length on the activ¬ 
ity and helpfulness of such “cooperative groups”, 
throughout the country, (B. 27) and states, “Group 
Health is typical of organizations of this kind.” This 
just isn’t so! 

The groups referred to have nothing in common with 
such an activity as that evidenced by GHA. GHA is 
not a “group of doctors”, it is a corporation. Doc¬ 
tors are not “ associated together” in Group Health 
Association. They are hired employees of the corpo¬ 
ration, out of private practice, unconcerned with over¬ 
head expense, and are under the direction of a med¬ 
ical director who need not be a physician! 

That they are such hired employees, destroys the 
basic relationship of physician and patient,—outrag¬ 
ing the fundamental principle of medical ethics, re¬ 
gardless of any economic consideration. 

Analogous situations have received the considera¬ 
tion of the courts. 1 '' 


n McMurdo v. Getter. 10 X. E. (2d) 139. 

Pacific Employers' Insurance Co. v. Carpenter. 52 Pac. (2d) 992, 10 
Cal. App. (2nd) 592. 

Masters v. Dental Examiners. 59 Pat*. (2d) 827, 15 Cal. App. (2d) 
506. 

Dr. Allison, Dentist v. Allison , 360 Ill. 638. 196 X. E. 799. 

Iowa v. Bailey Dental Co., 211 Iowa 781, 234 X. W. 260. 

Winslow v. Dental Examiners, 223 Pac. 308, 115 Kan. 450. 

People ex rcl., etc. v. Pacific Health Corp.. 82 Pac. (2d) 429, 12 Cal. 
(2d) 156; cert. den. — U. S. —. 
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For this reason, we assert that the allegations in 
the first thirty-two paragraphs of the indictment with 
reference to groups, are not relevant to the status of 
GIIA. A voluntary group of doctors, organized in the 
interest of professional economy, is, in the opinion of 
these defendants, an essentiallv different activitv from 
that of a corporation, practicing medicine as a corpora¬ 
tion for the benefit of its members, in which corpora¬ 
tion, the doctors appear only as employees. 

Paragraph 33 of the indictment, in describing GHA, 
refers to the fact that it solicits membership from ex¬ 
ecutive federal employees. (R. Fol. 29) The court 
should not overlook the fact that GHA thus contem¬ 
plates a clientele monopoly over the mass of govern¬ 
ment employees and their dependents, which consti¬ 
tutes a major part of the population of Washington 
and vicinity. Not only would it be natural for the de¬ 
fendants to view such a threatened monopoly as hostile 
to their “economic” interests, but the effort to secure 
such a monopoly on the part of GHA would be suffi¬ 
cient reason, among other reasons, for the objection 
of defendant societies to permitting members to take 
such employment. And to exactly the extent that 
such a monopoly should be effected, free competition 
in the field of local medicine would be destroyed! 

Is the Pear of Competition the Sole Objection of the Defen¬ 
dants. 

The Government stresses the charge that the defen¬ 
dants fear “competition”, (R. Fol. 17) and that such 
is the reason for the alleged “policy of opposition.” 
(R. Fol. 21) (B. 24) 

We realize we are confined to the language of the 
indictment, W’hich the prosecution drew, using its own 
language in its own interest. But obviously the record 


i 
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does not permit the Government to contend that a 
“competitive’’ objection was the sole objection! 

1. The indictment says, “ principally for the rea¬ 
son”. (R. 8) This is a conclusion which plainly in¬ 
fers the existence of other reasons, which, in common 
fairness, might well have been disclosed. 

2. The “Principles of Ethics” are pleaded (R. 
Pol. 22) but not disclosed. If examined, these funda¬ 
mental guides for professional practice might amplify 
the basis for the same “policy of opposition.” 

3. If GHA has a grofit motive, as argued by the Gov¬ 
ernment (B. 46), it is subject to the condemnation as¬ 
serted against medical associations “for profit”, in the 
same brief. (B. 44) 

4. Defendants believe GHA to be engaged in the il¬ 
legal practice of medicine, under the District statutes. 
Defendants believe,—and the courts hold,—that, when 
a corporation hires doctors to furnish medical care, it 
is practicing medicine, whether it is a “non-profit co¬ 
operative” or not. 

Surely the court is entitled to mix the indefinite lan¬ 
guage of the indictment with a little common sense! 

Everyone knows much concerning medical ethics ! 1S 
They were not initiated to apply to GHA or its doc¬ 
tors. They have long existed, and have had 
much to do with that progress and advance in 
the profession which the indictment is forced to con¬ 
cede. GHA knew all about these professional rules 

is The Supreme Court has held * * ethics ’ ’ are hut the consensus of ex¬ 
pert medical opinion. Semlcr v. Dental Examiners, 294 U. S. 608. Thus 
the “ethics” here involved, arc the consensus of opinion of “approxi¬ 
mately 110,000 doctors” (.members of AM A) out of “approximately 
145,000 doctors” practicing in the United States! (E. 10) 

See also, U. S. v. Laws , 163 U. S. 258, 41 L. Ed. 151. 
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when it planned to hire doctors who had agreed to fol¬ 
low such principles. 

The long existant “nation-wide controversy” as¬ 
serted by the indictment could not have arisen simply 
as a “competitive” dispute. Other and deeper grounds 
of antagonism would reasonably be inferred to exist, 
and the indefinite language of the indictment permits 
such inference. 

Doctors wish their profession to improve. 16 

It is common knowledge throughout this country 
that the medical profession, through the media of its 
own societies and the American Medical Association, 
has cleared its ranks of quacks, charlatans and fakes. 
It has constantly weeded out the unfit and undesirable. 
It has persistently striven against any obstructive in¬ 
fluence which might undermine, either scientifically or 
economically, the present medical structure, including 
hospitals, established in this country, which has ad¬ 
mittedly been far more progressive and effective than 
that of any other major country. 

The success acknowledged in the indictment surely 
is a testimonial to the intelligence and propriety of the 
methods which have heretofore been followed. Is the 
profession to be blamed because it relies upon its time- 
tried rules and principles as affording the safest guides 
for what the Government calls “experimentation”, for 
the future? And, if the defendants feel that employ¬ 
ment of licensed doctors by a corporation is bad for 
the doctors, and bad for the pxiblic and the profession, 
must they acquiesce in the evil simply because enforce¬ 
ment of their rules and ethical principles will impede 
or “restrain” GHA? The indictment itself admits 
(R. 8) that GHA’s methods do “affect free choice of 

i« See Dent v. West Virginia, 129 U. S. 114. 
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physicians”, but that the method “may” not “mw- 
duU y” do so. Who is to judge what is “undue”? A 
corporation? 

This is all there is of the much-stressed assertion 
that “experimentation” needs “protection.” GHA 
knew this history when it sought to hire society mem¬ 
bers. The attempt itself, under such circumstances, 
is self revealing! 

We submit that the charges of Paragraphs 1 and 2 
of Section 34 of the indictment (R. 14) concerning 
GHA and its members, cannot establish an offense un¬ 
der the Sherman Act. 

This leaves for consideration the question of whether 
the Washington hospitals may be said to have been re¬ 
strained under Section 3 of the Sherman Act. 

VI. 

The “business” of hospitals is not defined in the indict¬ 
ment. Courts will judicially notice that hospitals 
are not engaged in trade. Their activity is simi¬ 
lar to that of the medical profession. The hospitals 
were not restrained, threatened or coerced by any¬ 
one. 

Paragraph 5 of Section 34 on page 23 of the indict¬ 
ment asserts a “restraint” of the Washington hos¬ 
pitals “in the business of operating such hospitals.” 

We insist that the allegation is bad because it does 
not identify or set out what the business referred to is, 
in fact. If the Government asserts that the business is 
a commercial business which is a “trade”, the indict¬ 
ment should have so alleged, and set forth sufficient 
facts to support the allegation. The language of the 
Atlantic Cleaners & Dyers case contemplates “busi¬ 
nesses” which are not in “trade”! Thus the indict- 
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ment falls among that class of pleadings which im¬ 
properly charge the offense in the language of the act, 
as discussed hereafter. From this allegation in the in¬ 
dictment, we do not know what the “business” re¬ 
ferred to, is, and, therefore, the allegation is insuffi¬ 
cient. 

It is a fundamental rule of criminal pleading that an 
indictment must allege directly, and with certainty, 
every essential element or ingredient of the offense. 

If any essential element or ingredient of the crime is 
omitted, such omission cannot be supplied by intend¬ 
ment or implication. 

Petti bone v. C. S„ 148 U. S. 197, 372 Ed. 419. 

Carney v. U. S.. 22S Fed. 163 (D. C.) 

Borden Co. v. [’. S.. 28 Fed. Sup]). 177. 

With respect to this point, the District Court said: 

‘•The indictment is barren of any statement of 
the business methods used by a single hospital in 
the letting of its facilities and service to patients. 
This is fatal to that particular specification, for 
without such facts it cannot be known whether loss 
of patients through operation of the scheme would 
injuriouslv affect the economic welfare of anv hos¬ 
pital.” (R. 31) 

The government admits that the indictment does not 
define the “business’* of the Washington hospitals, “in 
the same detail as in the case of other ‘victims' ”, but 
that our remedy is through a bill of particulars, (B. 
91-92) and that the omission can be remedied by the ex¬ 
ercise of judicial notice. Surely omission in indict¬ 
ments ought not to be remedied through judicial no¬ 
tice: or by a bill of particulars. A bill of particulars 
cannot supply vital deficiencies in an indictment. 


U. S. v. Bint el en. 233 Fed. 793. 
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Judicial notice is a method of proof, and a lack of 
material allegations in an indictment, cannot be cured 
by offering proof to supply the deficiency. What the 
hospitals anx is a proper subject of fact, which the 
court must determine in order to ascertain whether 
they operate in the commercial field. To determine 
this fact, the court may properly exercise the right of 
judicial notice, which it could not exercise to supply de¬ 
ficiencies of the indict m cut. 

We insist that the operation of a hospital is not trade 
or commerce, under Section 3. The Court should take 
judicial notice of the nature of the “business” of the 
Washington hospitals, to determine the controlling 
fact. 

“Courts judicially notice the nature and busi¬ 
ness of mercantile agents, the nature and business 
of lotteries, and, in a general way, the methods of 
carrying on a largo variety of trades, businesses 
and professions.” 

Jones. Section 4*21. 

This Court in Re Excelsior Shoe Co.. 40 App. I). C. 
4S0, in taking judicial notice of the nature of the Boy 
Scout Association, stated: 

“A judge is not entitled to shut his eyes to what 
everybody else of intelligence knows.” 

This rule applies to hospitals. 

“It is a well known fact, of which courts may 
take jodicol notice, that many of the most noted 
institutions of this country for the treatment of 
the sick where established by endowments are not 
operated for profit, accept charity patients and of 
such as come within the definition of charitable in¬ 
stitutions laid down in the book." 



Tucker v. Association, (58 So. 4 (Ala.) 191 Ala. 
572. 

liooseu v. Hospital. 126 X. F. 392, 235 Mass. (5(5. 
Ettliugcr v. 'Trustees, 31 Fed. (2) 869. 
Podcnheimcr v. Association. (58 Fed. (2) 507. 
Adams v. Whit more. 139 X. F. 831 (Mass.), 245 
Mass. 65. 

/>Y jFon.s Estate. 196 Pac. 10 (Wash.), 114 Wash. 
681. 

This Court in defining the* word “hospital" stated: 

“Tlu* word is more* commonly applied to build¬ 
ings founded through charity where the sick and 
disabled may be treated solely at their own expense 
or at the sole expense of the corporation." 

French v. Association. 39 App. I). 0. 406. 

I* rest on v. I)a reel). 141 So. 874 (La.). 

Robertson v. Holden, 297 S. \V. 327 (Texas). 

“ It is common kuoirledgc that hospitals are con¬ 
sidered next after churches as legitimate objects 
of church ownership." 

St. l.oms Com pant/ v. Oregon Conference, 14 
Fed. Supp. 35. 

As to judicial notice of hospital operations see 

Leone v. Company, 133 X. F. 439 (Xew York), 
232 X. Y. 183. 

Miller v. Pelzer. 199 X. VY. 97 (Minn.), 159 
Minn. 375. 

People v. Powers, 41 X. F. 432, 147 X. Y. 104. 
Strauss v. Hospital. 194 S. E. 65 (S. (’.). 185 
S. C. 425. 

See Xote, (52 A. L. R. 328 and cases there cited. 

See as to judicial notice of church activities: 

Shaffer v. Temple. 190 X. Y. S. 841. 
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It is common knowledge that the Washington hos¬ 
pitals are exempted from taxation. The reason is in 
accord with our contentions here. 

See San Antonio v. Infirmary, 259 S. W. 126 (Tex). 

Involved in this status is the common knowledge that 
these hospitals are exempt from taxation, that they 
receive frequent charitable donations from private per¬ 
sons, that they are objects of the efforts of the Com¬ 
munity Chest each year, that they give service to chari¬ 
table cases, that they are not operated for profit, do not 
return a profit, are frequently church sponsored, and 
carry a large burden of the public responsibility in the 
interest of public health. Such a characterization is 
fullv within the limitations laid down by the authori- 
ties, and establishes, we assert, that the Washington 
hospitals are not, in the language of the Supreme 
Court, engaged “in the competition of the market 
place. ’ ’ 

In fact, they are, in the community, part and parcel 
of the same activity as that of the medical profession. 
They are instrumentalities to the physician’s hand, in 
the care of the sick, attendant upon the use, devoted 
to that pursuit, and the constant subject of the watch¬ 
ful care of the medical authorities, which has, through 
the years, made them the efficient aids to public health, 
which they are! If the medical profession is not in 
“trade”, neither is the hospital “business." 

The whole nature of the business of hospitals, their 
organization, their purpose, their financial source of 
support, their patrons and the class of professional 
men who use them, and the decisions relating to similar 
pursuits, are all antagonistic to the idea that the 
sphere thus occupied is a commercial one, and that the 
activities therein are therefore to be defined as 
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“trade”. If not, the Anti-Trust Law should not be 
applicable. 

We, therefore, assert, that, even if the defendants 
did (as they did not) “restrain the operation of the 
Washington hospitals,” that such restraint would not 
be within the provisions of Section 3 of the Sherman 
Act. 

The case of .Iordan v. Tashiro, 278 U. S. 123, cited 
by the Government, is distinguishable in principle and 
upon the facts. The hospital project there involved 
was a commercial adventure, for profit. The articles 
of incorporation provided for “a business corporation 
with a share capital of $100,000.00.” The Court found 
the project “a recognized form of business enter¬ 
prise”, as it clearly was, under its articles. Under 
such circumstances, the treaty designation of “trade” 
would be sufficient to include the operation of a hos¬ 
pital as a ‘'business undertaking ". which might thus 
become “a commercial purpose”, just as the Court 
found. Xo suggestion appears of a charitable or non 
commercial status. 

Moreover, the Tashiro case is not controlling be¬ 
cause tin* rule of statutory interpretation there appli¬ 
cable, differs widely from that applicable here. In the 
'Tashiro case, treaty language was involved, and the 
rule of treaty interpretation requires “the more lib¬ 
eral of two constructions” to effectuate the intention 
of the high contracting parties, and, because of such 
rule, the word “trade” was given the broadest possible 
latitude.” The same rule was followed in Askura v. 
Seattle. 265 U. S. 332, involving the same treaty. 

17 Personal effort as represented by the status of a teacher, even under 
a treaty, is not “trade” in the broadest sijjnifieance of the term. Jen Jo 
Wan v. Nagle, 97 Fed. (2d) 309. 
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But here we have a criminal ease, and the rule of 
construction instead of being liberal, is strict, and 
“nothing can be included in the scope of a criminal 
statute which does not clearly fall within such scope”, 
as we initially pointed out. Consequently, Jordan v. 
Toshiro, while applicable to treaty interpretations, is 
inapplicable to criminal prosecutions. 

The indictment charges that the control of the hos¬ 
pitals rests in the boards of such hospitals, and such 
boards finally determine the personnel of both the reg¬ 
ular and courtesy staffs. There is no allegation in the 
indictment that the defendants ever stated or declared 
that the defendants icould quit the hospitals, or would, 
or did, withdraw from any hospital. The indictment 
rests upon the assumption that, because of power, it 
would be “coercion” for the defendants to “urge and 
demand” what would be, in effect, in the nature of ex¬ 
clusive employment. But such acts, being legal, could 
constitute no “coercion”, as is elsewhere presented. 
No “punitive” action was alleged or taken. 1 " 

It was to the interest of the defendants and the pub¬ 
lic, that the staffs in the hospitals be chosen from mem¬ 
bers of the defendant societies, and, in aid of that in¬ 
terest, the defendants violated no law if they attempted, 
or planned to attempt, to lawfully persuade the hos¬ 
pitals to so decide. Action in this regard by the 
society itself, could not be termed a “conspiracy” 
since it is in direct accord with the interests of the 
members, whom the society represents. 

1H There is no allegation that anyone was refused admittance to a 
i hospital, or that any (illA doctor was refused permission to attend his 

patient when in such hospital. Tin* whole complaint as to restraint of 
hospitals, really consists of the failure of one (1HA surgeon to secure 
a place on a hospital courtesy staff! 
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Therefore, the effect (if any) on the hospitals of 
the exercise of peaceful persuasion on the part of the 
defendants, cannot be designated as unreasonable re¬ 
straint of trade, even if the Court should pass, for 
the'moment, our contention that the hospitals are not 
engaged in trade. Any restraining effect upon the 
hospitals, helpful to the interests of the medical 
societies, must be deemed an incidental, immaterial, 
indirect and fortuitous result, and is not relevant to 
the charge of conspiracy under Section 3 of the Sher¬ 
man Act. 

We summarize: 

(a) Specifications 1 and 2 in paragraph 34 of the 
indictment must fall because GHA and its members 
do not come within the scope of Section 3 of the Sher¬ 
man Act, and resulting effects upon them would be 
remote; 

(b) Specifications 3 and 4 are likewise unsound, 
because the activities of physicians, in the pursuit of 
their callings, are outside the provisions of the Act; 

(c) Paragraph 5 is insufficient, because it does not 
define the “business” of the Washington hospitals, and 
because they are not engaged in trade. Neither doc¬ 
tors nor patients have any right to use the hospitals 
and the defendants have a clear right to persuade such 
hospitals to employ only members of the defendant 
societies; 

(d) The restraints alleged do not amount to “un¬ 
reasonable restraints” under the Sherman Act. 

We, therefore, submit that Section 3 of the Sher¬ 
man Act, properly interpreted, does not cover any of 
the acts charged against these defendants. 
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VII. 

GHA is a local corporation furnishing 1 medical service 
through hired employees. It is therefore illegally 
practicing medicine under the applicable authori¬ 
ties. Section 3 of the Sherman Act cannot apply 
to restraints upon illegal activities. GHA is like¬ 
wise illegally in the insurance business. The opin¬ 
ion in GHA vs. Moor is unsound. 

An additional reason why neither GHA, its doctors 
nor its members, can be held, even remotely, to have 
been subjected to any restraint under the Sherman 
Act, is because GHA is a corporation engaged ille¬ 
gally in the practice of medicine in the District of Co¬ 
lumbia. It is a corporation. As a result of incorpora¬ 
tion, a new entity was established which merged all of 
the activities of its doctors, its officers and its members 
into the entity of the corporation. 

The sole purpose of the corporation is to furnish 
medical services for money, and, to perform this task, 
the corporation employs doctors, as employees, who 
have nothing to do with the control of the corporation, 
work for a salary, and such salary has no relevant 
relation to the charge which the corporation makes to 
its members for furnishing medical services. 

We submit that this corporation is engaged in the 
practice of medicine. Certainly the defendants would 
be justified in reaching such conclusion concerning 
GHA, as they did, and a resulting professional disap¬ 
proval of GHA would seem to be both proper and 
natural. It is conceded that the laws of the District 
of Columbia do not permit a corporation to engage in 
the practice of medicine, and therefore, if this corpo¬ 
ration is found to be engaged in such practice, it is 
operating illegally! 



How, therefore, can the illegal operation of GHA 
and those associated with it, in a field in which it has 
no legal right to be, become subject to a restraint in 
such field, for which the defendants may be criminally 
liable under the Sherman Act, even if we agree, ar¬ 
guendo, that the medical profession comes under the 
Act * The violation of the district statute by GHA is 
neither nominal, technical nor in good faith. It is a 
deliberate, intentional, attempt to evade local law and 
should be so treated! 

The authorities are practically a unit in support of 
our position. 

The Supreme Judicial Court of Massachusetts in 
McMurdo v. (letter , 10 N. E. (2d) 139, 141, held: 

“The rule is generally recognized that a li¬ 
censed practitioner of a profession may not law¬ 
fully practice his profession among the public as 
the servant of an unlicensed person or a corpora¬ 
tion; and that, if he does so, the unlicensed person 
or corporation employing him is guilty of prac¬ 
ticing that profession without a license. 

“A corporation as such cannot possess the per¬ 
sonal qualities required of a practitioner of a pro¬ 
fession. Its servants, though professionally 
trained and duly licensed to practice, owe their 
primary allegiance and obedience to their em¬ 
ployer rather than to the clients or patients of 
their employer. The rule stated recognizes the 
necessity of immediate and unbroken relationship 
between a professional man and those who en¬ 
gage his services. 


In Pacific Employers Insurance Co. v. Carpenter ,52 
Pac. (2) 922, 933, 5 Cal. (2nd) 145, the Court said: 

“Before setting forth the terms of the policies, 
it may be stated that it is well settled that neither 
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a corporation nor any other unlicensed person or 
entity may engage directly or indirectly, in the 
practice of certain learned professions, including 
the legal, medical, and dental profession. (Citing 
numerous cases.) Under the foregoing authori¬ 
ties, it is clearly declared unlawful for a corpora¬ 
tion to indirectly practice any of said professions 
for profit by engaging professional men to per¬ 
form professional services for those with whom 
the corporation contracts to furnish such services. 

in Life Assurance Co. v. Insurance Commission , 58 
P. (2nd) 984 the Court decided that “the sale of medi¬ 
cal services. * * * is the practice of medicine. 

* * r p 0 p rac ti ce a profession requires some¬ 
thing more than the financial ability to hire com¬ 
petent persons to do the actual work. It can be 
done only by a duly qualified human being, and to 
qualify something more than mere knowledge or 
skill is essential. The qualifications include per¬ 
sonal characteristics, such as honesty, guided by 
an upright conscience and a sense of loyalty to 
clients or patients, even to the extent of sacrificing 
pecuniary profit, if necessary. * * * No corpora¬ 
tion can qualify. It can have neither honesty nor 
conscience, and ils loyalty must, in the very nature 
of its being, be yielded to its managing officers, its 
directors and to its stockholders. Its employees 
must owe their first allegiance to their corporate 
employer and cannot give the patient anything 
better than a secondary or divided loyalty!”, said 
the Court in I)r. Allison, Dentist, Inc. v. John T. 
Allison. 360 Ill. 63S (1935), 196 N. E. 799. 

“We are not concerned now with an ordinary 
trade or calling. Law. medicine and dentistry arc 
generally considered as learned professions. 
Neither is an ordinary trade or calling which all 
citizens may pursue. * * * Only those who are 
qualified by statute and experience to practice den- 


52 


tistry may do so, if the legislature sees fit to so 
ordain. That body may lawfully provide, as it 
has done in Colorado, that only those who by 
study of the science and art of dentistry show that 
they are properly qualified, may practice dentis¬ 
try” was the conclusion in Pcopit v. Painless 
Parker Dentist , 85 Colo. 304, 275 Pac. 928 (1929). 

“That a corporation may not engage in the 
practice of the law, medicine or dentistry is a 
settled question in this state. None of those pro¬ 
fessions which involves a relationship of a per¬ 
sonal as well as a professional character , which 
has to do with personal privacy, can be placed in 
the same category as druggists, architects or other 
vocations where no such relationship exists” was 
decided in Painless Parker v. Board of Dental Ex¬ 
aminers, 216 Cal. 285; 14 Pac. (2) 67 (1932). 

In a recent case entitled Andrew E. Amick, etc. v. 
Staats Hospital, a Corporation, in Chancery, in the 
Circuit Court of Kanawha County, West Virginia, de¬ 
cided January 29, 1938 (not reported), the charge w^as 
that the defendant, acting pursuant to certain “list 
contracts,” agreed to furnish medical and surgical 
treatment to the persons included in said lists, collected 
and received from patients the fees paid by them, and 
employed and paid salaries to Doctors H. H. Staats, 
Hanmer and Fox, as fulltime members of its medical 
and surgical staff. The Court held: 

“After having given careful consideration to 
the matter, I am of the opinion that these ‘list 
contracts’ are, alone, sufficient to warrant injunc¬ 
tive relief. Under the terms of these contracts, 
the defendant, for a stipulated amount per month 
to be paid by list members, agreed to provide hos¬ 
pitalization and to furnish medical and surgical 
attention through its medical and surgical staff— 
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Dr. H. H. Staats and his associate physicians. 
This constituted the unauthorized practice of 
medicine and surgery by the defendant corpora¬ 
tion within the meaning of the above-mentioned 
statutory provisions and authorities. 

“By no shifting of schemes of compensation for 
professional services nor legerdemain of book ac¬ 
counting can a contract void in its inception be 
validated.’ ’ 

To same effect see: 

Masters v. Board, 59 Pac. (2) 827 (1936), 15 Cal. 

App. (2) 506. 

State v. Boston System, 19 NE (2) 949 (Mar. 

30,1939). 

People v. Service, Inc., 200 NE 157, 362 Ill. 442. 

Winslow v. State Board, 223 Pac. 308, 115 Kan. 

450. 

Iowa v. Company, 234 NW 260, 211 Iowa 781. 

People v. Warden, 152 NYS 977, 168 App. Div. 

240. 

People v. Dentists, 275 Pac. 928, 85 Colo. 304. 

State v. Clinic, 58 Pac. (2) 812, 186 Wash. 384. 

A similar rule has been adopted by the courts in 
dealing with legal service “non-profit” corporations. 

Courtney v. Assw., 354 Ill. 102,187 N. E. 823. 

People v. Assn., 354 Ill. 595,188 N. E. 827. 

People v. Club, 362 Ill. 50,199 N. E. 1. 

In practically all of the above cases, efforts were 
made to avoid the effect of the bar of the statute 
against corporations, through the employment of li¬ 
censed operators (as here) but the Courts held, that, 
under the law, the corporation was itself an entity, and 
that the entity of the operators became merged with 
that of the corporation, and that, since a corporation 



could only act through human representatives, the act 
of the operators became the act of the corporation. 

Thus, the indictment says that GHA is engaged “in 
the business of arranging for the provision of medical 
care and hospitalization to its members,” that it “col¬ 
lects monthly payments in the form of dues from its 
members.” (R. fol. 29) That GHA appoints a medi¬ 
cal director, hires its doctors under salaries, and 
furnishes the clinic in which the medical services are 
to be rendered. In our opinion, the fact that GHA is 
“a non-profit cooperative association” does not change 
the legal status quo. There can be no legal distinction 
between action by a non-profit corporation through 
hired employees, as against similar action by a cor¬ 
poration, for profit. Both kinds of corporation oper¬ 
ate in the same way, through employees, and the action 
of the employees is the action of the corporation! The 
doctors in question are the servants of the corpora¬ 
tion, because they work for a salary exactly the same 
as other corporation employees. 

We, therefore, submit, that, under the law, GHA is 
illegally engaged in the practice of medicine in the 
District of Columbia. 

This Court inferentially so held concerning the al¬ 
leged practice of law by a corporation if extended be¬ 
yond its own authorized business. 

Merrick v. American Security & Trust Co., No. 

7165, (Decided Oct. 9, 1939). 

GHA Is in the Insurance Business. 

We, likewise, contend that, under the allegations of 
Paragraph 33, GHA is illegally engaged in the opera¬ 
tion of an insurance company. It is plain that the cor¬ 
poration is to receive a payment from the member, 
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and the corporation assumes the duty if the member 
requires medical treatment, to furnish such treatment 
for the original consideration. There is, therefore, a 
contract based upon a consideration involving an ob¬ 
ligation depending upon a contingency, which is ex¬ 
actly the basis upon which an insurance company does 
business. 

Insurance is defined as follows: 

“A contract whereby one, for a consideration, 
undertakes to compensate another if he shall suf¬ 
fer loss.” 

May on Insurance, Sec. 1-2. 

1 Philipps on Insurance, Sec. 1. 

Shakman v. Co., 66 N. W. 528. 

“It is a purely business venture, in which one, 
for a stipulated consideration, engages to make 
up, wholly or in part, any specific loss which 
another may sustain.” 

Com. v. Equitable Association, 18 Atl. 1112, 137 
Pa. 412. 

Speaking of insurance against liability for malprac¬ 
tice, the Court states: 

“The indemnity is the amount of such expenses 
and cost to be paid. * * * Such a contract cannot 
be classed as a contract for personal services. 
* * * This is indemnity pure and simple, and with 
whatever verbiage the contract may be clothed, 
it does not serve to cover its real purpose, which 
is one to indemnify the holder against damage and 
liability for attorneys expense and cost of defense 
in the event he is sued for malpractice.” 

Physicians Defense Co. v. Cooper, 199 Fed. 576. 

Physicians Defense Co. v. O’Brien, 111 N. W. 
396, 100 Minn. 490. 
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“The contract of a burial association receiving 
periodical payments to supply funeral expenses 
and services, is a contract of insurance.” 

State v. Mutual Mortuary Association . 61 
S. W. (2) 664, 166 Tenn. 260. 

State v. Globe Company, 143 Pac. STS, S2 Wash. 
124. 

South v. Harrison, 184 S. E. S75, 182 Ga. 60. 

Renschler v. State, 107 N. E. 758, 90 Ohio State 
363. 

“The rule is the same in contracts by an auto¬ 
mobile club to furnish legal services and towing 
services to members.” 

Allin v. Motorists Assn., 29 S. W. (2) 19, 234 
Ky. 714. 

State v. Bean, 258 X. W. 18, 193 Minn. 113. 

National Co. v. State, 55 S. W. (2) 209. 

See also: 

People v. Standard Plate Glass Co., 156 N. Y. S. 

1012. 

A recent article in Cornell Law Quarterly for De¬ 
cember, 1937, entitled “What Constitutes Insurance,” 
contains a searching analysis of the problem. In that 
article this statement is made: 

“Plainly those collective schemes whereby 
medical services is [sic] furnished whenever re¬ 
quired are insurance contracts (citing 1 Ops. Atty. 
Gen. Mass. 544 (1898); (1895) Ops. Atty. Gen. 
N. Y. 217; (1932) Ops. Atty. Gen. N. Y. 348*; Opin¬ 
ion Ins. Commissioner of Pennsylvania reported 
in Weekly Underwriter, March 21, 1936, but see 
2 Ops. Atty. Gen. Mass. 226 (1900). The neces¬ 
sity for public regulation of their reserves and 
management is manifest, and it is apparent that 
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the purpose of the contracts is indemnity against 
medical expense.” 

This Court found that GHA was not an insurance 
company. 

Jordan v. Group Health Assn., (Decided Sept. 

11, 1939). 

We urge a reconsideration of the insurance issue de¬ 
cided in the Jordan case. 

The opinion of this Court considered the insurance 
question only, and demonstrated that the questions in¬ 
volved were, at least, highly debatable. The reasons 
which impelled the Court to find that the corporation 
was not in the insurance business, of course, have no 
application to its status as a practitioner of medicine. 

Discussion of Case of GHA v. Moor. 

The decision of the district court in Moor v. Group 
Health Association, 24 Fed. Supp. 445, and that of this 
Court in the Jordan case, coming after the acts are 
alleged to have been committed by the defendants, can 
have no relevancy to the pre-existing belief of the de¬ 
fendants with reference to the illegal and unethical 
position thought occupied by GHA. 

We regard the decision of the District Court in the 
Moor case, relating to our assertion that GHA is il¬ 
legally practicing medicine, as unsound. 

To state, as the District Court does, that a group of 
individuals may make a contract with a physician for 
medical services the same as one individual might, is 
no legal justification for the conclusion reached by the 
Court that, if such individuals combined themselves 
into a corporation, their rights remained unaffected. 
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When such individuals bind themselves together in a 
corporation, their identity as individuals is lost, and, 
in the place of such group identity, stands the identity 
of the corporation. That is what a corporation is for, 
and that is the result accomplished by incorporation. 

Neither is it sound to say that the physicians em¬ 
ployed by the corporation are in the position of “in¬ 
dependent contractors,” when the indictment here as¬ 
serts that these physicians are under salary as em¬ 
ployees of the corporation. Such a status is not rec¬ 
oncilable with the status of an independent contractor. 

Nor is the fact that GHA may not actually undertake 
to control “the manner in which the doctors attend or 
prescribe for their patients”, important, in view of 
the fact that GHA has the power to “hire and fire,” 
and thereby the power to exercise control if it so de¬ 
sires. 

The findings of the District Court that the opera¬ 
tions of GHA “did not tend to commercialize the prac¬ 
tice of medicine” seems to imply that the Court 
thought that elimination of commercialization was the 
only purpose of the statute, and the fact that the cor¬ 
poration did not intend to make money eliminated its 
application. But the reason why GHA cannot engage 
in the practice of medicine is because the statute does 
not permit it, and “non-commercialization” or “non¬ 
profit” operation does not change the legal fact that 
the act is the act of a corporation, and, as such, is for¬ 
bidden in the District of Columbia. 

We see no reason for concluding that the decision in 
the Moor case should prevail over the great weight of 
authority and submit that GHA was engaged in the 
illegal practice of medicine within the District. Cer¬ 
tainly the defendants so believed. 
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If its activities were illegal, interference with such 
activities could not constitute restraint of trade, and 
this belief would be ample justification for the refusal 
of the defendants to “approve” GHA, and would evi¬ 
dence no improper objection to “experimentation.” 


VIII. 

Even if the medical profession is in “trade”, the in¬ 
dictment is bad. Defendant societies are analogous 
to trade associations, and have the same right to 
rules and regulations, controlling its members. 
The restraints charged against these defendants 
are but the enforcement of such rules. Under such 
rules, disobedient members may lawfully be dis¬ 
ciplined, and such disciplination does not amount 
to restraint of trade. 

In further accord with the argument presented to 
the District Court, let us now suppose, arguendo , that 
the Sherman Act does cover the medical profession 
and its activities, as alleged in the indictment. We 
insist that, nevertheless, no ofifense is charged in the 
indictment. 

The majority of the practicing physicians in the City 
of Washington have associated themselves in volun¬ 
tary organizations and have duly adopted rules and 
regulations. Provision has been made for their en¬ 
forcement against disobedient members by discipli¬ 
nary procedure, and, as we have pointed out, charges in 
the indictment are based upon the exercise of these 
disciplinary functions. If the provisions of the Sher¬ 
man Act apply to the medical profession, and to ac¬ 
tivities in such field, we think it important to observe 
what the rights of the defendants may be to organize, 
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adopt rules and regulations, and discipline members 
for disobedience thereof. 

The allegations in the indictment, and the admis¬ 
sions in the brief of the Government, make it plain that 
physicians may lawfully organize themselves into 
voluntary associations, and establish and adopt con¬ 
stitutions and by-laws which will, and do, control their 
members. In this regard the indictment simply states 
the general rule: 

“In almost every business there are associations 
or lodges or boards, organized by persons en¬ 
gaged in particular lines of industry or following 
certain professions, that have for their sole pur¬ 
pose the protection and promotion of the best in¬ 
terests of the business or professions in which 
they are engaged.” 

Booker v. Louisville Board, 188 Ky. 771, 224 
S. W. 451. 

Porter Co. v. Society, 58 Pac. (2) 367, 186 
Wash. 410. 

Irwin v. Lorio, 126 So. 669, 169 La. 1090. 

Harris v. Thomas, 217 S. W. 1068 (Tex.). 

The right of professional men to organize and to 
enforce the rules and regulations of their organiza¬ 
tion is analogous to similar acts on the part of labor 
organizations. 

“The Courts have long since approved the 
adoption of rules, and the right of associations 
to enforce such rules by expulsion or other dis¬ 
ciplinary or other action.” 

Filenc Co. v. Fashion Guild, 90 Fed. (2) 556. 

E deist ein v. Gilmore, 35 Fed. (2) 723. 

Anderson v. U. S., 171 U. S. 604. 

U. S. v. Fur Dressers Association, 5 Fed. (2) 
869. 
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The rule has long been established in the District 
of Columbia, as applying to both labor and profes¬ 
sional activities. 

Barker Co. v. Brotherhood, 23 Fed. (2) 743, 57 
App. D. C. 322. 

Bryant v. Dental Society, 26 App. D. C. 461. 

U. S. v. Metropolitan Club, 11 App. D. C. 180. 

The rule is specifically applicable to medical so¬ 
cieties. 

Weyrens v. County Medical Society, 277 N. W. 

378, 133 Nebr. 814 (1938). 

Irwin v. Lorio, 126 So. 669,169 La. 1090 (1930). 
Harris v. Thomas, 217 S. W. 1068 (Tex.). 
Strauss v. Hospital, 194 S. E. 65 (S. C.) (1937), 
185 S. C. 425. 

Newton v. B.oard, 282 Pac. 1068, 86 Colo. 446. 
McDonald v. Hospital, 120 Mass. 432. 

Olander v. Johnson, 258 Ill. App. 89. 

Branagan v. Buckman, 122 N. Y. S. 610—67 
Misc. Hep. 242, affirmed 145 App. Div. 950, 
130 N. Y. S. 1106. 

It is not our contention that such voluntary organi¬ 
zations can use their rules, regulations, and discipli¬ 
nary proceedings in order to effectuate prohibited re¬ 
straints of trade. Such a contention would be patently 
unsound and such is not the purpose of our argument. 
But it is admitted that GHA claimed its doctors are 

(1) entitled to membership in the medical societies; 

(2) entitled to consultation with society members; 

(3) and entitled to staff hospital appointments. 

It is likewise uncontradicted that these GHA doctor- 
employees who were members of defendant medical 
societies, were openly violating the Constitution and 
Principles of Medical Ethics, of the defendants. Only 
the society, acting as such, could admit to membership, 


62 


or initiate or maintain disciplinary proceedings. Only 
the society, acting as such, could ask the hospitals to 
give precedence in staff appointments to their members. 
Such action by the society, being necessarily the result 
of concerted action, 1 ” is here asserted to constitute a 
conspiracy, which, despite the lawfulness of the acts 
done, the Government contends is a violation of the 
Act, because of the effect on GHA. But GHA itself 
created the situation which resulted in its own re¬ 
straints, and this, with full knowledge at all times of 
the difficulties confronting their doctor employees. 
GHA was the cause of the controversy, not the object 
of the enforcement of society rules. 

In Irwin v. Lorio, 126 So. 669 (La.) 169 La. 1090 
(1930), it was decided: 

“As to the suit tiled by the officers and directors 
of the Stanacola Employees Medical & Hospital 
Association, it is manifest from their petition, 
that these officers and directors knew that their 
association had contracted and was continuing its 
contracts with physicians who were, or who were 
apt to become, members of the medical society, at 
any time. The very purpose of their suit is to 
maintain these physicians in the society. These 
officials, on their own behalf, or on behalf of their 
association, have no right to attempt to prevent 
or interfere with the trials of these physicians by 
the medical society. To permit them and others 
similarly situated to do so would, in effect, de¬ 
stroy the right of the society or greatly limit it, 
to try, and suspend, or expel a member having al¬ 
leged unethical contracts. The association must 
be conclusively presumed to have dealt with these 
physicians with reference to their right to join a 

is Members of associations do not become conspirators because they 
gather, and take concerted action. Maple Flooring Manufacturers Ass ’n. 
v. United States, 268 U. S. 584. 
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medical society, and with reference to the right 
of the society to prefer charges against them, and 
to dispose of the charges, and therefore cannot 
complain when the society undertakes to so do.” 

This language is pertinent here. 

Restraint, if any, visited upon GHA or its members, 
would be indirect, and inconsequential. 

IX. 

Allegation of means is essential to a valid charge of vio¬ 
lation of Sherman Act. The means charged amount 
only to the enforcement of lawful powers of socie¬ 
ties over members. Unfair lists are not unlawful. 

We have several times suggested herein, that the 
acts charged consisted wholly of attempts on the part 
of the defendants to enforce their rules and regula¬ 
tions. There is no charge whatsoever that the defen¬ 
dants have not proceeded in accord with their rules 
and regulations, or that those doctors claimed to have 
been “coerced” and “threatened”, were not admit¬ 
tedly violating such rules and regulations. 

The indictment sets forth the acts which it is claimed 
the defendants committed, alleging such acts as the 
“means” by which the alleged conspiracy was to be 
effectuated. 

Such allegations were essential to the indictment 
because of the rule that: 

“Ordinarily a case cannot be made under the 
statute, unless the means are shown to be illegal.” 

Thornton, 153, 384, 390. 

In re Corning, 51 Fed. 205. 

XJ. 8. v. Nelson, 52 Fed. 646. 

U. S. v. Patterson, 55 Fed. 605. 

U. S . v. Reading, 226 TJ. S. 324. 
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When an association of persons commits acts under 
circumstances which raise a doubt as to whether a re¬ 
sulting restraint is a violation of the Sherman Act, 
the Court must examine into the means by which the 
conspiracy was to be effectuated for the purpose of 
determining whether or not the conspiracy, and its 
purpose, were originally unlawful. 

Thus, the Supreme Court in Truax v. Corrigan, 257 
U. S. 312, states: 

“It is to be observed that this is not the mere 
case of peaceful secondary boycott as to the il¬ 
legality of which courts have differed and States 
have adopted different statutory provisions. A 
secondary boycott of this kind is where many com¬ 
bine to injure one in his business by coercing third 
persons against their will to cease patronizing 
him by threats of similar injury. In such a case 
the many have a legal right to withdraw their 
trade from the one, they have the legal right to 
withdraw their trade from third persons, and they 
have the right to advise third persons of their 
intention to do so when each act is considered 
singly. The question in such cases is whether the 
moral coercion exercised over a stranger to the 
original controversy by steps in themselves legal 
becomes a legal wrong. But here the illegality of 
the means used is without doubt and fundamen¬ 
tal.” 

The Supreme Court further stated in Am. Foundries 
v. Council, 257 U. S. 184: 

“The effect of cases cited as authority must be 
determined by an examination of the pleadings 
and facts to see how the malice or lack of lawful 
excuse was established, and whether there was not 
illegality present in the means used.” 

See U. S. v. Reading Co., 226 U. S. 324; 

Swift <& Co. v. U. S., 196 U. S. 396. 
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The reason for the foregoing language by the Su¬ 
preme Court is found in the fact that in these cases, 
the means used was illegal violence, and in such a situ¬ 
ation the Court arrived at a conclusion concerning the 
purpose of the conspiracy. 

This point is illustrated in the later opinion of the 
Court in Senn v. Union, 301 U. S. 468, where the Court, 
having found the means employed to be lawful, held 
that there was no restraint within the Sherman Act. 

When such facts are pleaded as the means used in 
connection with an alleged unlawful conspiracy, such 
facts are important to aid the Court in determining the 
original intent in order to properly analyze the con¬ 
spiracy. 

“This is not because a good intention will save 
an otherwise objectionable regulation or the re¬ 
verse; it is because knowledge of intent may help 
the Court to interpret facts and predict conse¬ 
quences. 

Chicago Board of Trade v. U. S ., 246 U. S. 231; 

Window Glass Mfgrs. v. U. S., 263 U. S. 403; 

Coronado v. United Mine Workers , 268 U. S. 295; 

Swift v. U. S., 196 U. S. 396; 

Anderson v. United States, 171 XJ. S. 505. 

U. S. v. Am. Linseed Oil Co., 262 U. S. 371. 

U. S. v. Fur Dyers Assn., (supra). 

Thus, when we find that the means alleged in the in¬ 
dictment are wholly justified under the admitted law¬ 
ful rules and regulations of the defendant societies, 
and constitute, in effect, but lawful acts against recal¬ 
citrant members, then, as the above decisions point 
out, the analysis of the means, determines the pre¬ 
existing purpose and intent. 
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Thus, action which could only be taken by the So¬ 
ciety, could not become an unlawful conspiracy, be¬ 
cause of the ultimate effect upon GHA through its 
doctor employees. 

Every Society action is “concerted action”, to which 
the Government objects (B. 20), but which the Courts 
hold is proper and lawful. 

Thus the “means” involved are pertinent to the ini¬ 
tial question of the asserted conspiracy, its character, 
purpose and actual existence. 

The means alleged are set out in Paragraph 36(a) 
of the indictment. We assert that such allegations 
represent, definitely, the “concerted” action of the 
defendant societies, under and by virtue of the very 
rules and regulations, which, under the authorities, as 
well as under the indictment, the defendants had a 
right to make, enact and enforce! 

As to “Means” Affecting Doctors and Group Health Asso¬ 
ciation. 

It is vitally important that the Court should famil¬ 
iarize itself with the exact language of the indictment. 

There are but four allegations of means relating to 
doctors, as follows: 

“Defendants (other than defendants Washing¬ 
ton Academy of Surgery and Harris County Med¬ 
ical Society) circulated a ‘white list’ of organiza¬ 
tions, groups, and individuals, approved by the 
defendant, the Medical Society of the District of 
Columbia, omitting from said ‘white list’ the name 
of Group Health Association.” (R. Fol. 34) 

The indictment does not show where, or among 
whom, the “white list” was circulated, an omission, 
in view of the intent predicated upon it, which is ex- 
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ceedingly significant. But is the circulation of such a 
list, a “threat”? 

This Court in American Federation of Labor v. Buck 
Stove Company, 33 App. D. C. 83, p. 123, said: 

“It may procure and keep a list of such (un¬ 
fair) employers, not only for the use of its mem¬ 
bers, but as notice to their friends that the em¬ 
ployers whose names appear therein are regarded 
as unfair to labor. This list may not only be pro¬ 
cured and kept available for the members of the 
Association and its friends, but it may be pub¬ 
lished in a newspaper or series of papers.’’ 

The promulgation of such a list was not only proper 
but commendable. 

“Such a notice was the course of fair dealing. 
It did not take away the free choice from the con¬ 
tractor or owner. It possessed him of the facts 
which might affect his decision.” 

Cohn v. Local, 101 Atl. 659, 92 Conn. 161. 

Parkinson v. Council, 98 Pac. 1027,154 Cal. 581. 

“Advice may be given by direct communication 
or through the medium of the press, so long as it 
is neither in the nature of coercion or a threat.” 

American Federation v. Buck Stove Co., supra. 

“Unfair lists do not constitute coercion, even 
where the same constitute an appeal to the public, 
instead of direct information to the interested 
parties.” 

Walters v. Union, 47 S. E. 911,120 Ga. 339. 

Martineau v. Foley, 120 N. E. 445, 231 Mass. 220. 

Am. Fed. v. Buck Stove Co., supra. 

State v. Van Pelt, 49 S. E. 177,136 N. C. 633. 

Labor C. v. Galliher, 45 So. 188, 153 Ala. 364. 

Gray v. Council, 97 N. W. 663, 91 Minn. 171. 
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So it appears that the issuance of the list would not 
be an unlawful “threat”. 

(2) (R. Fol. 34) 

“Defendants (other than defendants Washing¬ 
ton Academy of Surgery and Harris County Med¬ 
ical Society) instituted disciplinary proceedings 
against two doctors, who were the only doctors 
on the medical staff of Group Health Association, 
who were members of defendant The Medical As¬ 
sociation of the District of Columbia.” 

(3) 

“Defendant Harris County Medical Society, at 
the request of defendant The Medical Society of 
the District of Columbia and of the other defen¬ 
dants (except defendant Washington Academy 
of Surgery) instituted disciplinary proceedings 
against a doctor on the medical staff of Group 
Health Association, who was a member in good 
standing of the defendant Harris County Medical 
Society and the only other doctor on the medical 
staff of Group Health Association who was a 
member of defendant American Medical Associ¬ 
ation.” 

(4) 


“The said defendants also instituted similar 
disciplinary proceedings against a specialist prac¬ 
ticing medicine in the District of Columbia, on the 
alleged ground that he had consulted with a doc¬ 
tor on the staff of Group Health Association.” 

It suffices to say that these allegations of “means” 
merely consist in the exercise of disciplinary action 
which, under the authorities, is within the power of 
such Associations. 
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The foregoing are all of the “means” charged in 
the indictment to effectuate the alleged conspiracy 
against the doctors and against GHA! 

As to “Means” Relating to Hospitals. 

We now suggest a similar examination of the indict¬ 
ment covering the allegation of “means” asserted 
against the hospitals. 

(1) (R. Fol. 34) 

“Defendants (other than defendants Washing¬ 
ton Academy of Surgery and Harris County Med¬ 
ical Society) circulated among the Washington 
hospitals a ‘white list’ of organizations, groups, 
and individuals approved by the defendant # * * 
omitting from said ‘white list’ the name of Group 
Health Association.” 

As we have pointed out, it is not only the right, but 
the duty of organizations having rules which may ad¬ 
versely affect another in their operation, to appropri¬ 
ately warn others, in advance, so that resulting injury 
may be avoided, if possible. The indictment recites 
(R. Fol. 28) that the defendant Medical Society “has 
approved each of the Washington hospitals.” “That 
each Washington hospital is approved by defendant 
American Medical Association for the training of in¬ 
ternes or of residents, or both.” It is apparent that 
such an approval is in direct accord with the scope 
and purposes of the defendant Associations and of the 
greatest possible value, not only to the hospitals them¬ 
selves, but to the public! Such an approval would be 
a useless, futile act unless the influence of the medical 
profession throughout the country should support 
such approval. Exactly the same situation would ap- 
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ply to an equivalent “disapproval”. Therefore, since 
approval and disapproval have long been definite parts 
of the policy of the defendant Associations, can there 
be any reason why the defendant societies should not 
only have the right, but be viewed as facing the duty , 
of notifying hospitals in accordance with the deter¬ 
mination of the societies? And since concerted group 
action is essential, how can such action be given an 
unlawful significance Since this right is settled law, 
how can the Government assert that the defendant 
societies may not notify such hospitals, which medical 
associations or organizations have been approved? 
Can there be any legal difference between the two acts, 
and the two rights and duties imposed in connection 
therewith? We think not. And can there be any doubt 
but that the defendants, in view of their beliefs, had 
ample ground on which to refuse to approve GHA? 

We submit that the circulation of a “white list” evi¬ 
dences no improper, or unlawful act, and no such act 
is, e»o nomine , charged in the indictment. 

(2) (R. Fol. 37) 

“defendants (other than defendants Washington 
Academv of Surgery and Harris Countv Medical 
Society) urged and demanded that the Washing¬ 
ton hospitals admit to their staffs only those doc¬ 
tors who were members of defendant medical 
societies of the District of Columbia or of neigh¬ 
boring medical societies affiliated with defendant 
American Medical Association.” 

Not only do the foregoing authorities fully illus¬ 
trate the right of the defendants to peacefully “urge 
and demand”, but no case can be found inhibiting such 
methods of persuasion when exerted by a voluntary 
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organization in aid of the purposes of such organiza¬ 
tion. The Government has recently publicly an¬ 
nounced the approval of such a rule in the case of 
labor unions 1 

(3) (R. Fol. 37) | 

“Defendant Washington Academy of Surgery 
recommended to those Washington hospitals 
which made inquiry of it that said hospitals ex¬ 
clude from their courtesy staffs the surgeon on 
the medical staff of Group Health Association, 

* • *. Basing its action principally upon the mem¬ 
bership of said surgeon on the medical staff of 
Group Health Association.” 

! 

I 

The discussion which has heretofore been made on 
other “means” pleaded, applies with full force to 
“Means No. 3.” Should the Academy have stood 
mute, under such an inquiry? The Government ad¬ 
mits individuals might answer, but denies that right 
to the Academy (B. 28), yet only the Academy could 
answer! 

(4) (R. Fol. 37) | 

“Defendants (other than defendants Washing¬ 
ton Academy of Surgery and Harris County Med¬ 
ical Society) by threatening to deprive him of 
courtesy staff privileges at a Washington hos¬ 
pital, induced a physician on the medical stafF of 
Group Health Association to resign.” 

i | 

The indictment does not allege whether such physi¬ 
cian was or was not a member of the defendant society. 

If he was such a member, clearly, the defendant soci¬ 
eties had a right to “induce” his resignation. If he 
was not a member of the defendant associations, he 
was, under the allegations of the indictment, 

j 

I 
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in “economic opposition and competition” with 
the defendants. The question then is whether the 
members of an organization can peaceably induce a 
non-member to cease competition by advising him that 
continued opposition will deprive him of privileges 
which are advantages secured, through the years, by 
the defendant associations, in the interest of their 
members. The Government concedes the right to exer¬ 
cise such peaceful persuasion upon competitors. (B. 
16) 

The foregoing “means” constitute all of the means 
pleaded in the indictment with respect to the alleged 
“restraint” of the Washington hospitals! 

We assert that each of the alleged “means” was 
lawful, proper and within the rights of the defendants, 
and not in violation of the rights of anyone else. 

Applying the consideration of each means to the 
society action which initiated them, we see no basis to 
infer an unlawful purpose on the part of the society 
in enforcing its rules. Should it have put up with 
such violation because of ultimate effect upon a com¬ 
petitive rival? And would such ultimate effect relate 
back to support an alleged conspiracy, premised upon 
the fact that the society, as a unit, initiated discipli¬ 
nary proceedings? The foregoing is all there is of the 
oft repeated assertion that the dependants threatened 
“punitive” action against the hospitals! 

The resolution recited in the indictment (R. 15) and 
stressed in the Government’s brief, is meaningless, as 
proof of a conspiracy. All it purported to accomplish, 
was an ultimate report from the Hospital Committee, 
—a report which is not alleged to have ever been made. 
No action is alleged to have resulted from the resolu- 
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tion, and it in no way represents any authoritative 
action by the defendant, District Medical Society. A 
careful reading of its terms will demonstrate its im¬ 
materiality. 


X. 

The performance of, or insistence upon, a lawful right, 
does not amount to “threats” or “coercion”. De¬ 
mand for obedience to society rules is not intimi¬ 
dation. Possession of power to act is irrelevant, 
unless followed by overt acts. 

Throughout the portions of the indictment alleging 
the ‘ ‘ means ” used by defendants, are frequent charges 
that defendants “coerced” GHA and others. The 
charge of “coercion” is, in itself, not of substance. 
There is no legal merit in an epithet! “Coercion” 
is a result dependent upon facts, which may or may 
not constitute legal “coercion”. Atkin, Lord Justice, 
in Ware v. Motor Trade Assn, (supra) identifies such 
words as “question-begging epithets, such as boycott, 
ostracism , pillory, coercion, and the like.” Epithets 
such as “victims”, “hierarchy”, “private police”, 
“punitive action”, are likewise “question-begging” 
words winch carry their owm condemnation when used 
as arguments. 

The acts of the defendants were within their legal 
rights, entirely proper and not in violation of any 
rights of others, and w r ould not amount, under the 
authorities, to “threats” or “coercion.” 

Mr. Justice Holmes in Vegelhan v. Gunther , 167 
Mass. 92, 44 N. E. 1077, stated: 

“One cannot be said to be intimidated or co¬ 
erced in the sense of unlawful compulsion by be- 
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ing induced to forego business relations with A 
rather than to lose the benefit of more profitable 
relations with B. It is equally beside the question 
to speak of ‘threats’ where that which is threat¬ 
ened is only what the party has a legal right to 
do.” 

Mr Justice Brandeis in Ilitchman Company v. 
Mitchell, 245 U. S. 229, p. 271, states, in a dissenting 
opinion: 

“It is urged that the defendants are seeking to 
‘coerce’ plaintiff to ‘unionize’ its mine. But co¬ 
ercion, in a legal sense, is not exercised when a 
union merely endeavors to induce members to 
join a union with the intent thereafter to order 
a strike unless the employer consent to unionize 
his shop. Such pressure is not coercion in a legal 
sense.” 

This is the general rule. 

Porter v. Medical Society, 58 Pac. (2) 367, 186 
Wash. 410. 

McCarter v. Commerce, 94 Atl. 541, 126 Md. 
131. 

Bohn Company v. Hollis, 55 N. W. 1119, 54 
Minn. 223. 

Payne v. R. /?.. 49 Am. Rep. 666 (Tenn.). 

“Generally speaking, what one may do in a cer¬ 
tain event, one may give warning of an intention 
to do in that event; and such a warning is not a 
threat in the legal sense, whatever may be im¬ 
plied by the term in colloquial usage.” 

Empire Co. v. Cloke, 163 Pac. 107, 53 Montana 
183. 

Parkinson Company v. Council, 98 Pac. 1027,154 
Cal. 581. 

National Assn. v. Gumming. 170 N. Y. 315, 63 
N. E. 369. 






75 


Cote v. Murphy, 28 Atl. 190, 159 Pa. St. 420. 

MaCauley v. Tierney. 37 LRA 455, 19 R. I. 255. 

Peake v. Railroad, 152 Pac. 421, 51 Montana 295. 

The enforcement of by-laws by fine or expulsion, is 
not coercive in character, because members of the or¬ 
ganization not willing to obey such by-laws, have the 
alternative of withdrawing from the organization. 

Bossert v. Dhuy, 221 N. Y. 342, 117 N. E. 582. 

Seubert v. Reiff, 164 N. Y. Supp. 522, 98 Misc. 

402. 

Bohn v. Assn., 55 N. W. 1119, 54 Minn. 223. 

The defendants are charged with criminal acts be¬ 
cause, it is asserted, they had certain powers to act. 

The question of the “power” of the defendant soci¬ 
eties and their “power” over members, as well as their 
“power” to injure others, is of no consequence, legally, 
unless the indictment definitely charged the illegal 
exercise of such power. 

“The Government’s contention * * * is the ulti¬ 
mate principle and justification that strength in 
any producer or seller is a menace to the public 
interest, and illegal because there is potency in 
it for mischief # * * the fallacy it conveys is mani¬ 
fest * * * the corporation (Steel corporation) is 
undoubtedly of impressive size and it takes an ef¬ 
fort of resolution not to be affected by it or to ex¬ 
aggerate its influence, but we must adhere to the 
law, and the law does not make size an offense, or 
the existence of unasserted power an offense. It, 
we repeat, requires overt acts and trusts to its 
prohibition of them and its power to repress or 
punish them.” 

Z7. S. v. Steel Corporation, 251 U. S. 416 (p. 450). 

U. S. v. Harvester Company , 274 U. S. 693 (p. 

708). 
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The power of the defendant associations, as urged 
in the indictment, is of no materiality unless the Court 
can find that such power was unlawfully used in re¬ 
straint of trade. This, we assert, the indictment does 
not charge. 

We have submitted the foregoing analysis of the 
acts charged against the defendants in the indictment 
in order to demonstrate to the Court that the defen¬ 
dants are not actually charged with acts which sup¬ 
port the assertion that they restrained, coerced or 
threatened, anyone. All the defendants have been en¬ 
deavoring to do is to maintain the integrity of their 
medical associations, and their long established rules 
of medical ethics, the value and advantage of which to 
the profession heretofore, the indictment itself attests. 
This prosecution seeks to weaken and destroy these 
medical societies, by compelling such societies to wink 
at practices which defendants believed -were inimical to 
the best interests of their profession and the public. 
Such practices are not unlike those considered and dis¬ 
approved by this Court in Merrick v. American Se¬ 
curity <& Trust Co. (supra) relating to the improper 
practice of law by a corporation. 

XL 

Trade unions are analogous to medical associations 
in their rights. The law authorizes both to enforce 
rules of membership by discipline and possible ex¬ 
pulsion. Demand on the hospitals to employ only 
society members is not unlawful, and does not 
constitute an unlawful restraint. 

The rights which we have claimed for the defendants 
with respect to voluntary organizations, rules and reg¬ 
ulations and disciplination in the field of the medical 
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profession, are fairly analogous to the rights claimed 
by trade unions in the field of commerce and industry. 

In illustration of this analogy, if the medical pro¬ 
fession be considered in “trade”, we suggest that both 
associations are voluntary, are made up of persons 
similarly included in the individual activity. Both 
have rules and regulations and both are entitled to en¬ 
force the same by disciplinary proceedings. Both are 
organized in the interests of the members and strive 
to obtain valuable advantages arising out of member¬ 
ship. Both are directly interested in “economic com¬ 
petition” threatening the members financially. Both 
are interested in the character and standing of their 
members, the proprieties necessarily involved, and 
may be expected to oppose any attempt to injure 
the society or its members. 

It is interesting, therefore, to observe what the rights 
and duties of unions and their members are, in the 
light of the inhibitions of the Sherman Act, as throw¬ 
ing light on the analogous rights and duties of the 
medical organizations and their members, when 
charged with the violation of the Act. 

It is settled law, in this District, that persons en¬ 
gaged in professions as well as labor, have the right to 
organize for their own mutual benefit, interest and eco¬ 
nomic protection. 

Barker Company v. Brotherhood, 23 Fed. (2) 
743, 57 App. D. C. 322. 

Bryant v. Dental Society , 26 App. D. C. 180. 

Yet the Government argues defendants cannot en¬ 
gage in concerted action for an economic purpose (B. 
74). Why not, if labor unions may? 
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The Supreme Court in dealing with the right and 
power of yard traders upon a live stock exchange to 
organize, and to refuse to transact business upon such 
exchange with others than their own members, said 
that such an organization had as its purpose: 

“To provide a standard of business integrity 
among the members by adopting rules of just and 
fair dealing among them and enforcing the same 
by penalties for their violation. The agreements 
have been voluntary and the penalties have been 
enforced under the supervision and by members 
of the Association. • • # The design of the defen¬ 
dants evidently is to bring all the yard traders into 
the Association as members, so that they may be¬ 
come subject to its jurisdiction and be compelled 
by its rules and regulations to transact business 
in the honest and straightforward manner pro¬ 
vided for them. * * * And if for the purpose of 
compelling this membership the Association re¬ 
fused business relations with those commission 
merchants who insist upon buying from or selling 
to yard traders who are not members of the Asso¬ 
ciation, we can see nothing that can be said to af¬ 
fect the trade or commerce in question other than 
in the most roundabout and indirect manner.” 

Anderson v. U. S., 171 U. S. 604. 

People may combine for the purpose of advancing 
their own interests by discriminating against others 
on proper grounds. By-laws may provide for expul¬ 
sion for violation of rules. 

U. S. v. Association , 5 Fed. (2) 869. 


Enforcement of such rules and regulations in aid 
of the interests of a particular union has been upheld 
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by the courts, under a multitude of circumstances. Il¬ 
lustrative cases are: 

Vaudeville cases, 12 Fed. (2) 341. 

Tilbury v. Company, 8 Fed. (2) 898. 

Filene Co. v. Guild, 90 Fed. (2) 556. 

Exchange v. Rifkin, 157 N. E. 130, 245 N. Y. 260. 

Grant Company v. Council, 161 N. W. 152, 135 
Minn. 439. 

Edelstein v. Gilmore, 35 Fed. (2) 723. 

Levering v. Morrin , 289 U. S. 103. 

Alaska Company v. Association, 236 Fed. 970. 

International v. Company, 18 Fed. (2) 639. 

Rockivood v. Union, 33 Fed. (2d) 25. 

O’Keefe v. Association, 277 N. Y. 300, 14 N. E. 
(2) 77. 

Mr. Justice Brandeis, in a dissent, used the follow¬ 
ing language: 

“May not all with a common interest join in 
refusing to expend their labor upon articles 
whose very production constituted an attack upon 
their standard of living and the institution which 
they are convinced support it. Applying common 
law principles, the answer should, in my opinion, 
be, ‘yes’, if, as a matter of fact, those who so co¬ 
operate have a common interest. * * * I have come 
to the conclusion that both the common law of a 
state and the statute of the United States declare 
the right of industrial combatants to push their 
struggle to the limits of the justification of self- 
interest.” 

Duplex Company v. Dearing, 254 U. S. 443. 

Thereafter, in a later opinion, the Court stated: 

“They (the union) were withholding their 
labors of economic value to make them pay what 
they thought it was worth. The right to combine 
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for such a lawful purpose has for many years not 
been denied by any Court. * * * to render this 
combination at all effective, employees must make 
their combination extend beyond one shop. It is 
helpful to have as many as may be in the trade in 
the same community united, because in the com¬ 
petition between employers they are bound to be 
affected by the standard of wages in their trade 
in the neighborhood. Therefore, they may use all 
lawful propaganda to enlarge their membership 
and especially among those ivliose labor at lower 
wages will injure their whole guild/’ 

Am. Foundries v. Council , 257 U. S. 184. 

To the same effect see: 

Rabitaille v. Morse, 186 N. E. 78, 283 Mass. 27 
(1933). 

Mr. Justice Cardozo in Naum v. Ramist, 255 N. Y. 
307,174 N. E. 690, stated in a controversy between two 
rival labor unions: 

“If one union believes in good faith that the 
policy of the other union is hostile to the interests 
of organized labor * * * such union has the priv¬ 
ilege of pressure of notoriety and persuasion to 
bring its own policy to triumph.” 

See State v. Board of Trade, 121 N. W. 395. (Minn.) 

Defendants and dissenting doctors, employed by GHA 
are, under the theory of the indictment, competitors. 
They have a common meeting place and a common 
arena of employment, the hospital. Membership on 
the hospital staff, regular or courtesy, comes from the 
permissive authority of the hospital authorities, as the 
indictment alleges. Employment in the hospital comes 
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from a common source, the board of the hospital. That 
an additional relation—that of doctor and patient— 
may lie behind hospital employment, does not elimi¬ 
nate the relation of the hospital. The hospital has 
something of value which both competitors want, just 
as rival unions vrant valuable employment in a par¬ 
ticular industry. Demand for sole privileges, (which 
defendants deny was ever made) directed toward the 
hospital, would be in accord with the aim of the defen¬ 
dant societies in aid of their members, even if viewed 
alone in relation to the economic competition charged 
in the indictment, and legal under analogous trade 
union decisions. 

Therefore, we state that the hospitals are not 
“aloof” from the controversy, as the Government ar¬ 
gues, and the “urging and demand” alleged in the in¬ 
dictment cannot be viewed as a “secondary boycott”, 
particularly when the hospitals are parties to the dis¬ 
pute and “conspirators” (R. 14). 

What the courts have characterized as “secondary 
boycotts,” is best illustrated in the Loewe and Duplex 
cases, where the court identified what facts were es¬ 
sential to support the claim of a secondary boycott. 20 

How different such facts were from the “demand” 
alleged here! 

The Government asserts that medical societies do 
not indulge in collective bargaining, and, therefore, 
that no analogy exists between such societies and labor 
organizations. This contention establishes nothing. 

Unions are organized to help their members and 
collective bargaining is only one avenue of aid. So it 
is with a medical society. It too, desires to help its 

20 Loewe v. Trawler, 208 U. S. 274; Duplex v. Deering, 254 U. S. 443. 
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members and it has labored to that end so well that the 
indictment expressly concedes its value to members. 

Here, the request alleged to have been made by the 
society, might well constitute a type of collective bar¬ 
gaining. 

Weakness or strength'is beside the point, but there 
is much of humor in the Government’s suggestion con¬ 
cerning the “weakness” of organized labor in these 
days! 

An analogy does exist and the rules laid down in the 
labor cases are helpful, if, of course, it is assumed, ar¬ 
guendo, that the practice of medicine is a trade and en¬ 
titled to trade rights, the same as other traders. 

The application of Sections 6 and 20 of the Clayton 
Act, is helpful, because what Congress thought con¬ 
cerning the rights of associations in protecting legiti¬ 
mate self interest, is shown in Section 20, of the Clay¬ 
ton Act, which is as follows: 

“And no such restraining order or injunction 
shall prohibit any person or persons, whether 
singly or in concert, from terminating any rela¬ 
tion of employment, or from ceasing to perform 
any work or labor, or from recommending, advis¬ 
ing, or persuading others by peaceful means so 
to do; or from attending at any place w’here any 
such person or persons may lawfully be, for the 
purpose of peacefully obtaining or communicat¬ 
ing information, or from peacefully persuading 
any person to work or to abstain from working; 
or from ceasing to patronize or to employ any 
party to such dispute, or from recommending, ad¬ 
vising, or persuading others by peaceful and law¬ 
ful means so to do; or from paying or giving to, 
or withholding from, any person engaged in such 
dispute, any strike benefits or other moneys or 
things of value; or from peaceably assembling in 
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a lawful manner, and for lawful purposes; or from 
doing any act or thing which might lawfully be 
done in the absence of such dispute by any party 
thereto; nor shall any of the acts specified in this 
paragraph be considered or held to be violations 
of any law of the United States.” 

These provisions of the Clayton Act were consid¬ 
ered in Barker v. Brotherhood, supra, and this Court 
decided: 

“Under these provisions the painters’ unions, 
and the individual members thereof, are entitled 
to carry out the legitimate objects for their or¬ 
ganizations, provided no unlawful means be em¬ 
ployed to that end. The adoption of regulations 
fixing the wages of union labor, together with pro¬ 
visions restricting the number of hours of labor 
per day and of days per week, are within the 
sense of the Clayton Act. Otherwise the provi¬ 
sions of the Act regarding labor unions would be 
futile.” 

While it is true that labor unions have no preferred 
rights to restrain trade under the Sherman Law, never¬ 
theless, the language of these sections is illuminating 
as indicating the general understanding of Congress 
with respect to what activities were lawful. 

Much is said by the Government concerning immuni¬ 
ties, and exemptions. (B. 22-69) The “King’s 
favor,” “right of clergy,” “superior learning” are 
discussed, as though the claim of the defendants that 
the Sherman Act applies only to trade, and not to the 
learned professions, is a demand for an unjust, reac¬ 
tionary, snobbish special privilege! The Govern¬ 
ment’s complaint should be against Congress, or the 
Supreme Court, not against the medical profession! 
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Such profession simply takes the law as it finds it, as 
do other citizens. The defendants ask for no “im¬ 
munities,” no “special privileges.” All they ask is 
that the anti-Trust Law be applied to the field for 
which it was intended by Congress. 

Many and diverse are the laws specially applicable 
to the medical profession. Equally varied are the ob¬ 
ligations of medical ethics, approved by long use. The 
profession does not receive “immunity”, because the 
rules of trade are not also applicable to it! U. S. v. 
Laws, (supra). 

The “no immunity” argument of the Government 
is entirely without substance. 

XII. 

The adjudicated cases, involving similar controversies 
between doctors and hospitals, support the con¬ 
tentions of the defendants. The Pratt Case is op¬ 
posed to the weight of authority in both the United 
States and England. 

As we have heretofore asserted, this prosecution is 
the first attempt ever made to apply the Sherman Act 
to the field of the learned professions. It is likewise 
the first attempt to assert that activities of medical so¬ 
cieties and their members in the enforcement of society 
rules, for their own protection, constitute “restraints 
of trade.” The Government insists that the prosecu¬ 
tion must be sustained in order to curb oppressive and 
wrongful acts in violation of, what is said to be, “the 
common right of the physician to the unmolested prac¬ 
tice of his calling.” 

It is said that the defendants seek to be “special 
police,” that they “monopolize experiment,” that 
their acts “threaten professional and financial ruin,” 
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that they “deprive doctors of the capacity to earn a 
livelihood and support a family” (B. 29), that they 
“coerce and threaten.” Surely if the defendants thus 
acted, in view of the claim that the controversy is na¬ 
tional and of long standing, the courts would have 
long since considered the law and the facts and defined 
the rights of the parties! 

While medical societies and member doctors have 
not heretofore been subjected to prosecution under the 
Sherman Act, they have been the subject of many 
private civil suits quite similar, in allegation, to the 
facts alleged in this indictment. In such cases, in¬ 
stead of the interested parties seeking to persuade the 
United States to assume the burden of the case, the 
complainants, themselves, have brought actions of 
various kinds. Practically every question of law and 
fact which is involved in this proceeding, has been fully 
considered and decided in these decisions. This is a 
complete answer to the Government’s claim that “vic¬ 
tims” need protection. Is the anti-Trust Law the only 
statute available? 

The decisions uniformly support the contentions 
which the defendants are urging in this case, and we 
ask particular attention of the Court to them. 

“A voluntary association has the power to en¬ 
act laws governing the admission of members and 
to prescribe the necessary qualifications for mem¬ 
bership. # * Membership therein is a privilege 

which the society may accord or withhold at its 
pleasure, with which a court of equity will not in¬ 
terfere, even though the arbitrary rejection of a 
candidate may prejudice his material interest. 
# * * W r e think such a society as the Potter County 
Medical Association is legitimate and lawful. If 
it is an organization which is largely composed 
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by the appellee doctors, and if it does directly or 
indirectly affect the material interest of appel¬ 
lant, or in some degree affect him as a non-mem¬ 
ber, this would not justify the courts in denounc¬ 
ing it as an illegal or unlawful conspiracy. An 
association has the right to advance its purpose 
or interest, and that of its members by all legiti¬ 
mate means. * * * It seems to be appellant's con¬ 
tention that his exclusion from the organization, 
and appellee’s refusal to affiliate with him, * * 
influenced others against him and deprived him 
of the fruits of his preparation as a practitioner. 
If appellees were acting to further their legiti¬ 
mate purpose, or to advance the practice of their 
profession, this, we think, would be justified even 
if it had the result claimed by appellant. Unless 
the organization was itself illegal, or the methods 
used by it were wrongful, appellant has no just 
complaint . 99 

Harris v. Thomas. 217 S. \V. 1068 (Tex.). 

“That is to say, Doctors Sweet & MacKinnon, 
under this contract with the medical society, were 
required to obey the by-laws of the society or by 
breach thereof subject themselves to the penalty 
of suspension or expulsion from the society. It 
is not at all material how selfish or unselfish the 
objects of th<- me/lical society are. if same are 
legitimate. It cannot be successfully contended 
that the medical society did not have tin* right to 
adopt the by-laws in question. Whether such by 
law or rule was just, reasonable, or wise is a ques¬ 
tion of policy which concerns only the medical sc 
eietv and its members. The medical society, in 
the enforcement of its by-laws for the direct pur¬ 
pose of benefit to itself and to its members is not 
answerable for damage incidentally resulting to 
a third person. So long as one remain a member 
of the medical society, such member can he com 
polled under his contract with the society to obey 
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the laws, rules and regulations of the society or 
suffer the penalty of fine, suspension, or expul¬ 
sion. 

» • # • 

“* * * Xo right of appellants, who were non- 
members, was invaded by respondent medical so¬ 
ciety when it established its code of ethics and 
insisted upon compliance therewith through threat 
of expulsion of an offending member. 

Porter Co. v. King County Medical Society , 58 
Pae. (2) 367, 186 Wash. 410 (1936). 

To the same effect see 

Irwin v. Lorio. 126 So. 669, 169 La. 1090 (1930), 
citing 25 IU’L 57-59-60. 

Weyrens v. County Medical Society, 277 X. W. 
378, 137 Xeb. 814 (1938). 

Strauss v. Hospital, 194 S. K. 65, 185 S. ('. 425, 
(1937). 

Xcwton v. Hoard, 282 Pac. 1068, 86 Polo. 446. 

McDonald v. Hospital, 120 Mass. 432. 

Glandcr v. Johnson, 258 Ill. App. 89. 

Brauagan v. Burkinan, 122 X. V. S. 610. 

('ox v. Hospital (Equitv 63474—Dist. (’ourt, 
D. C.). 

These decisions leave little to be said concerning the 
theory of the Government that members who refuse 
to abide by the burdens of rules and regulations, 
may still secure the benefits and advantages of such 
membership, without any right on the part of the medi¬ 
cal society to pursue proper disciplinary measures. 
True, these cases did not involve the Sherman Act, 
obviously because no one ever thought the Sherman 
Act could possibly be applicable. The authorities 
establish that the defendants had the right to do every¬ 
thing which the indictment here charges they did do, 
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and that being so, tin.* intent, purpose ami means here 
involved, should be interpreted in the light of those 
rights. 

The Pratt Case Is Inapplicable and Unsound. 

Practically the only response whieli has ever been 
made* by the Government to the authority of the fore¬ 
going decisions, is its reliance u])on a division by an 
English trial judge in the case of Pratt v. British Med¬ 
ical Association. 1 K. B. (11)19) 244. We think tile 
controlling facts and principles of law involved in the 
Pratt case, are wholly inapplicable to tin* situation 
here. Our reasons are these: 

1. The opinion in the Pratt case was by a trial judge, 
in a civil action for damages for alleged torts com¬ 
mitted upon the plaintiff by the defendants, just as in 
the cases cited above. The action sounded in private 
rights, and was submitted under the theory of private 
rights. Here, we have a criminal prosecution under 
a specific local criminal statute. 

2. In the Pratt case, one of the issues in the case 
tendered, argued, and decided, was as to the legality 
of the rules of the defendant medical society. Here 
no such issue is tendered in the indictment, and, in 
fact, the inference is to the contrary. Actual malice 
and social persecution were likewise alleged and found 
in the Pratt case, while no similar allegation here ap¬ 
pears. On the contrary, the indictment alleges prac¬ 
tical reasons (and infers others) for the controversy 
here! 

3. The decision in the Pratt case is contrary to the 
weight of authority in our own jurisdictions. In other 


words, as noted above, the Ameriean courts, without 
material dissent, have held in private actions, both 
legal and equitable, based upon alleged torts asserted 
to have been committed in the enforcement of rules 
and regulations of medical societies and hospitals, that 
such cases do no! yresent a basis for recovery. 

4. The I*rati case has been criticized severely by the 
Ayyeflate Division of the King’s Bench in the later 
case of Ware and DeF rcviltc v. Motor Trade Associa¬ 
tion, A K. B. (1D21) 40. The appellate court stated 
that the Pratt decision was rendered because 

“the combination was held to be unlawful because 
its object was to injure and punish the individuals 
threatened.” 

The appellate court then referred to the Mogul case, 
stating that 

“the combination and threats used, were held to 
be lawful because the object was merely the legiti¬ 
mate protection of trade interests.’’ 

And approved the rule that 

“it is no part of the duty of the Court to inquire 
whether the action of the defendants was held sel¬ 
fish or unreasonable, but it was sufficient if it 
appeared to have been taken bona fide in their 
own interests in the exercise of their trade.” 

The appellate court referred to numerous eases, in¬ 
cluding the Pratt case, and stated that it found it 
“quite impossible to harmonize them,” and that Mc- 
Cardic, J., in the Pratt case “reaches the extreme limit 
on one side of the controversy.'’ 
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Atkin, Lord Justice, stated of the decision in the 
Pratt case as follows: 

“So far as the judgment in that case lays down 
as law that an act otherwise lawful becomes un¬ 
lawful if done by one with intent to injure, or that 
a threat by a man to do what he lawfully may is 
unlawful or becomes unlawful if done by one with 
an intent to injure, I think it is contrary to prin¬ 
ciple and is incorrect.’’ 

The District Court here took a similar view concern¬ 
ing the application of the Pratt case, stating: 

“The case of Pratt vs. Medical Association, 1 
K. B. 244, upon which the prosecution places much 
reliance, is interesting in the similarity of facts 
there proven and here alleged; yet the legal as¬ 
pects differ greatly. The suit was a civil action 
in tort by the plaintiff doctors to recover damages 
for malicious injury to their means of livelihood. 
The claim was grounded upon common law prin¬ 
ciples which hold every man liable in damages 
for wrongful injury to another’s means of liveli¬ 
hood. Combination was not the gist of the action; 
that circumstance only increased the damage. So 
here, if the livelihood of group practitioners has 
been injured by the wrongful acts of the defen¬ 
dants, they too have redress in a civil court. But 
the charge in the present case is criminal, and to 
stand must find its sanction, solely in the statute.” 

Are the decisions thus defining the rights of the 
parties in analogous cases, to be whistled down the 
wind in favor of revolutionary interpretations of the 
Sherman Act, supported neither by decisions nor the 
plain language of the statute? If the defendants have 
wronged the Government’s proteges, the courts are 
open to their suits to redress their injuries. There is 
plenty of law available, as the above cases show. Dis- 
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tortion of the anti-Trust law is unnecessary if the 
rights, only , of all concerned, are of controlling im¬ 
portance. 

XIII. 

The Indictment is improperly drawn. It recites irrele¬ 
vant and prejudicial matter, offers many factual 
conclusions of the pleader, alleges incompetent in¬ 
ferences. It is filled with indefinite references and 
uncertain allegations. It does not define trade, the 
business of the hospitals, and the means pleaded 
are not unlawful acts. It makes no charge against 
the individual defendants, so styled, and does not 
allege that the claimed restraints were unreason¬ 
able. 

The defendants assert that the indictment itself is 
legally insufficient, and various grounds are set forth 
in the demurrers. It is difficult to give this question 
full consideration without unduly increasing the length 
of this brief. The questions involved, however, are 
very important and we trust they will receive the ear¬ 
nest attention of the Court. 

The indictment is novel and unique in character. It 
approximates a brief or lecture, and does not follow 
the customary form usually followed in criminal pro¬ 
ceedings. This fact is not necessarily in derogation of 
this indictment, but it does necessitate its careful initial 
consideration. 

(1) As we have heretofore asserted, the proceeding 
here is essentially local. The crime charged under 
Section 3 of the Sherman Act can arise only in the 
District, since it admittedly does not concern interstate 
commerce. The acts alleged as having been committed 
by the defendant were all committed in the District of 
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Columbia, and the asserted “victim” of the alleged 
acts was (J11 A. a local corporation. The indictment 
was returned in the District, and the great majority 
of the defendants are local citizens. 

In the face of these facts, tin* indictment alleges 
(Paragraphs 11 to 15, and 20) a grouped mass of ir¬ 
relevant factual conclusions of the pleader denom¬ 
inated “the background of the conspiracy.” (R. 8) 

(2) In these paragraphs of the indictment, general¬ 
izations are freely indulged with respect to the nation¬ 
wide status of medicine, doctors, specialization in med¬ 
icine, cost of equipment, and cost of medical care. Not 
onlv is sea reel v no reference had to the situation in the 

i * 

District of Columbia, as such, but the entire inference 
of the generalization is to reflect a national situation. 
The indictment then asserts, without localization, the 
inadequacy of present medical care, and then asserts 
that doctors are forming groups of doctors to reduce 
cost and improve service, and this, the indictment al¬ 
leges, has covered “the last few decades." The in¬ 
dictment fixes the inception of the alleged conspiracy 
as January, 1937. (R. Fol. 30) 

(3) The indictment further concludes that a devel¬ 
opment of the group practice idea, through experimen¬ 
tation, may be helpful, and states that “many sur¬ 
veys" otherwise unidentified, are favorable to the idea. 
It is then asserted that “many people" brlirvr that 
such group practice will help the doctors to improve 1 
the conditions and remuneration of medical practice, 
without affecting the proper relations between doctor 
and patient. The indictment states that “many peo¬ 
ple" believe that medical care furnished through group 
practice will cost less and be of superior quality. Not 
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one of these allegations is confined to the situation in 
the District of Columbia, but all of them are intended 
to reflect what is asserted to be a national status quo. 
The sources of such conclusions are not identified, and 
no reference is made to location, interest, name, au¬ 
thority or qualifications. 

(4) The indictment then states that the American 
Medical Association and its officers have “for many 
years” opposed such experimentation throughout the 
United States! The indictment, in Paragraph 20, re¬ 
cites the size and importance of the American Medical 
Association, its income, membership, character, and 
make-up. That the American Medical Association 
performs its work through bureaus, the extent of such 
bureaus and that they have opposed group medical 
practice, are also the subject of extensive conclusions. 

(5) In a similar vein, the brief of the Government 
asserts the same conclusions, with the same lack of 
identity or authority. A long appendix is offered con¬ 
taining ex parte statements from various persons 
which have no relation, in reference or in fact, to the 
defendants, the District of Columbia, or the acts com¬ 
plained of here. The experiments therein recited are 
wholly dissimilar to GHA and its activities. How can 
a defendant be expected to defend against such gen¬ 
eralized conclusions? How can they be germane to a 
specific local conspiracy, under a local law, done by 
local actors? How can they be helpful to this Court, 
amid these local issues.' 

((I) It seems fair to assume that, upon a trial on 
the merits, the Government would seek to offer testi¬ 
mony to establish the conclusions thus recited as “the 


94 


background of the conspiracy”, yet few, if any, of the 
generalized conclusions thus referred to, are relevant 
or competent with respect to the particular local con¬ 
spiracy alleged to have been charged. Not one of 
these “facts",—which we admit solely, arguendo ,— 
has any legitimate tendency whatever to prove any 
of the material allegations of the indictment. These 
allegations are in the indictment and, upon a trial, 
proof would probably be offered concerning them, and 
this might irretrierahlg prejudice the interests of these 
defendants! 

The inference is, that, since the American Medical 
Association is alleged to have opposed so-called group 
medical practice, in its magazine and through its offi¬ 
cers throughout the United States, “for many years,” 
therefore such facts are relevant to prove the guilty 
complicity in a specific local conspiracy, not only of 
the A. M. A., but of sixteen local defendants who could 
have had nothing to do with the alleged “national situ¬ 
ation”! 

(7) The Government insists that a specific local con¬ 
spiracy is charged in the indictment. If this is so, how 
is the national question of “advances in medical knowl¬ 
edge." or the “necessity for specialization," “neces¬ 
sity for costly equipment,” “failure to furnish ade¬ 
quate medical service,” “necessity for experimenta¬ 
tion," tin* “making of many surveys,”—without dis¬ 
closure as to who made them,—the “belief of manv 

• 

people (unidentified) in group medical practice” that 
“such practice may increase incomes and will not in¬ 
terfere with the relations between doctors and pa¬ 
tients," “that better and cheaper medical service” 
would result,—we repeat, how are all, or any of these 
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factors, even if true, competent or relevant, under the 
charge of the indictment? Is not the effect simply to 
urge the guilt of a defendant under a specific charge, 
through proof of remote hostility in relation to simi¬ 
lar offenses? And even this would not apply to the 
local defendants. 


The indictment then proceeds to build up the for- 
midability of the American Medical Association by 
references to its members, revenues, publications and 
bureaus, asserting its power and authority, coupled 
with a recital that the American Medical Association 


has, throughout the United States, had a policy of op¬ 
position to group medical practice generally. What 
has this to do with a local conspiracy, supposed to be 
founded on specific allegations of fact? 

We assert that these allegations are presented, not 
for the purpose of proving any relevant fact con¬ 
nected with a conspiracy in the District of Columbia, 
but to create prejudice against great, powerful cor¬ 
porations such as the American Medical Association 
is asserted to bo, and to imply its guilt in the alleged 
conspiracy because of what is claimed to be its general 
“policy” attitude in other and wholly distinct dis¬ 
putes elsewhere. 


For exactIv the same reason, the Government’s brief 


is filled 
dividual 
public”. 


with appeals to “public well being”, “in¬ 
liberty”, “common good”, “injury to the 


’‘King’s favor”, “right of clergy” “special 


privilege”, and other like phrases. 


(8) The prejudicial effort of such tangled allegations 
of conclusion and fact is immediately apparent. It is 
true that such material in an indictment might ordi¬ 
narily be referred to as surplusage and accordingly 
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ignored. But, since it is fair to assume that the Gov¬ 
ernment would endeavor to offer evidence of such ir¬ 
relevant matter, such effort, even though unsuccessful 
In the trial court, might certainlv have a tendenev to 
prejudice the minds of the jury, and, since the jury 
upon retiring to the jury-room, would be entitled to 
take a copy of the indictment with them, active preju¬ 
dice might immediately result. 

The resulting situation impressed the District 

('ourt: 

“The inducement,.as well as the charging part, 
setting forth the plan and purpose, and acts done 
to effectuate the conspiracy, abound in uncertain 
statements. Inference, opinion, and conjecture 
are also freely indulged. This is especially so in 
the inducement, much of which seems unnecessary 
to a statement of the charge. It is questionable 
whether some of it won hi be deemed relevant or 
competent in proof of the offense. Kverv indict¬ 
ment should be confined to a clear and dispas¬ 
sionate statement of essential facts. Thus, an ac¬ 
cused can better know the exact offense with 
which he is charged and will not be confused in 
making his defense. Ordinarily improper matter 
in the inducement unnecessary to support the 
charge, will not vitiate an indictment. It will be 
treated as surplusage and disregarded. But 1 
doubt if such treatment would suffice to relieve 
these defendants of the prejudice likely to arise 
by an indictment which smacks so much of a highly 
colored, argumentative discourse against them. 
It must be remembered that when a case is finally 
submitted to a jury for their secret deliberations 
the indictment goes with them." (K. 31) 

(9) We wish also to call the attention of the Court 
to the general indefiniteness and uncertainties in which 



the conclusions of the indictment abound. No appar¬ 
ent attempt has been made to make the allegations of 
the indictment definite and certain. Recitals are pre¬ 
sented as to “manv doctors’*, “many surveys’’, “large 
bodies of opinion’’, “large number of members”, 
“large percentage of doctors", “many hospitals”, 
“cost increased substantially", “there is reason to be¬ 
lieve”, “ordinarily finds it expedient”, “ordinarily- 
followed by the regular or attending staff”, “to a 
large extent",—these are among the many expressions 
scattered throughout the indictment in reciting the 
factional conclusions of the pleader. It must be as¬ 
sumed that each of these uncertain, indefinite phrases 
could have been made specific and definite if the 
pleader had so desired. 

(10) Likewise, as illustrated in Section 21 of the 
indictment, reference is had to “certain rules called 
‘Principles of Medical Ethics' ” which purport to de¬ 
fine the duties of doctors in their relations with their 
patients and among themselves. Vet, there is no al¬ 
legation in the indictment as what these rules arc , no 
attempt to state them, and the only description is the 
irrelevant conclusion of the pleader that they are 
“expressed in the form of indefinite standards” * * * 
are not confined to requirements of “ethical, moral, or 
legal conduct, but embody as well purely economic re¬ 
strictions upon the practice of medicine!” Every 
word thus quoted is an incompetent conclusion of the 
pleaders, relating to existent facts, to wit, the actual 
rules of ethics , which are of extraordinary importance 
under the theory of the indictment. 

(11) Thus, characteristically, the indictment makes 
no attempt to define the “business of the Washington 
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hospitals”, although the establishment that such busi¬ 
ness is a trade , is vital to the Government’s case. 
Neither does the indictment contain any allegation 
that any of the activities of the defendants are in 
trade, or have any relation thereto. The indictment 
contains no definition of trade, whatsover. 

(12) Even the alleged conspiracy which the Gov¬ 
ernment contends is identified in the indictment, is not 
identified, outside the language of the statute, except 
by the acts which the indictment alleges were the 
“means” by and through which the conspiracy was 
to be effectuated. These means, as we have seen, were 
not unlawful and give rise to no presumption that they 
were the result of an unlawful conspiracy. 

It is not sufficient, of course, to charge the conspiracy 
in the language of the statute. It is difficult, if not 
impossible, to properly charge a conspiracy under Sec¬ 
tion 3 without alleging means, as we have heretofore 
pointed out. 

(13) Even with regard to the definition of “group 
medical practice”, the indictment is indefinite, uncer¬ 
tain and redundant. It asserts (Paragraph 13) that 
“medical care on a risk-sharing, prepayment basis”, 
—a phrase frequently repeated throughout the indict¬ 
ment—means associations of doctors “in group prac¬ 
tice in order to reduce the cost and improve the qual¬ 
ity of medical care by sharing their knowledge and by 
making joint use of equipment and facilities.” Yet 
GHA is identified in Paragraph 33 of the indictment 
as a corporation engaged in the business of selling 
medical care to its members, and for that purpose, 
hires, as employees, a group of physicians who work 
for salaries under a medical director employed by the 
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corporation! AVe insist that the indictment is hope¬ 
lessly contradictory in using GHA as an illustration 
of the group practice associations identified in Para¬ 
graph 13. 

(14) The same indefiniteness and uncertainty is il¬ 
lustrated where the indictment, after reciting in Para¬ 
graph 2, the names of the individual defendants, and 
alleging that these defendants “will be referred to 
hereinafter as ‘‘the individual defendants' ”, then, in 
the charging part of the indictment (Pars. 33 to 39), 
reference is had only to “defendants”, which the in¬ 
dictment states in Paragraph 1, identifies only the de¬ 
fendant medical associations! Thus, the pleader has 
identified the individuals named as defendants, as 
“the individual defendants”, and has alleged that such 
defendants would be thereafter referred to as “the 
individual defendants.” Recitals thus using this 
phrase, “the individual defendants” are contained in 
Paragraphs 5, 6, 8, 9,10,15,20, showing that the phrase 
“individual defendants” was definitely and intention¬ 
ally adopted. Yet in the charging part of the indict¬ 
ment, where the indictment purports to charge that a 
crime has been committed by someone, no reference 
is made to “the individual defendants,” the reference 
always being to “the defendants.” The pleader hav¬ 
ing set out his own designation as a part of his plead¬ 
ing, infers that when reference is had to the twenty- 
one individuals named in Paragraph 2, they will be 
referred to as “the individual defendants,” should 
be bound by such designation. 

Thus, we contend that no charge is made in this in¬ 
dictment against any of the twenty-one persons iden¬ 
tified in Paragraph 2. 
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(15) The indictment is not sufficiently definite to pro¬ 
tect a future plea of double jeopardy. The times or 
places of confederation, or the persons participating 
are not disclosed. The names of the GHA doctors al¬ 
leged to have been restrained (R. 14) are not recited 
(Par. 34, subd. 3), nor the names of the other doctors 
referred to in subd. 4. The means pleaded (R. 16,17) 
do not identify such doctors. Under such circum¬ 
stances, how could a defendant successfully plead 
double jeopardy, if charged again with conspiracy, 
since January, 1937, relating to similar restraints 
against specific individuals? 

(16) In the same connection, we desire to point out 
that there is no allegation in the indictment that the 
alleged restraints complained of were unreasonable. 
It is apparent that organizations such as the medical 
societies—if viewed, arguendo, as in trade under Sec¬ 
tion 3—might have some resulting effect upon such 
trade. But the courts have long since established that 
such a restraint is not a violation of the act, and that, 
before a violation of the act is established, the re¬ 
straint complained of must be alleged and found to be 
unreasonable. 

Thornton, Sec. 15. 

United States v. Board of Trade, 246 U. S. 231, 
238. 

Standard Oil v. United States, 283 U. S. 179. 

Appalachian Coals v. U. S., 288 U. S. 344, 360, 
377. 

An examination of the indictment will show that it 
attempts simply to charge a violation of Section 3 of 
the Sherman Act, in the language of the statute, and 
then depends upon the means alleged in the indictment 
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for the purpose of identifying the claimed restraints 
in order to establish an inference of unreasonableness. 

But, we do not think that this insufficiency in the in¬ 
dictment can be aided by having recourse to the 
“means” thereafter pleaded. The rule is stated as 
follows: 


“* * * It is not sufficient to follow only the 
language of the statute. Where the act becomes 
illegal and an offense only from the means used to 
effect it, as in this statute, the indictment must 
show its illegality and charge the accused with a 
substantial offense. The charge must contain a 
statement of the facts constituting the offense, and 
a certain description of it, which this indictment 
does not, in either of the first six counts, and they 
cannot be sustained.” 

U . S. v. Nelson, 52 Fed. 646. 

U. S. v. Cruiksliank, 92 U. S. 558. 

In re Greene, 52 Fed. 104, 110, 111. 

U. S. v. Hess, 124 U. S. 483. 

Glenn Coal Co. v. Co., 72 Fed. (2) 885. 

“This statute is not one of the class where it 
is always sufficient to declare in the words of the 
enactment, as it does not set out all the elements 
of a crime. A contract or combination in restraint 
of trade may be not only not illegal but praise¬ 
worthy. * * * By well-settled rules of pleading, 
it is not sufficient to allege the means in general 
language, but, if it is claimed that the means used 
are illegal, enough must be set out to enable the 
court to properly prepare to meet the charge 
against it.” # * # “The allegations of what was 
done in pursuance of the alleged conspiracy are, 
under this particular statute, irrelevant and can¬ 
not be laid hold of to enlarge the necessary alle¬ 
gations of the indictment, and are of no avail. I 
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think it was so conceded in the argument. If not, 
there is no question about the law.” 

U. 8. v. Patterson, 53 Fed. 605. 

See also: 

Knauer v. U. 8., 237 Fed. 8. 

U. 8. v. Britton, 108 U. S. 204. 

Thus Thornton states: 

“What was done in pursuance of the alleged 
conspiracy cannot be used to enlarge the allega¬ 
tions necessary to show a conspiracy.” Sec. 392 
citing: 

U. S. v. MacAndreius <& Forbes Co., 149 Fed. 

823-131. 

U. S. v. Patterson, 55 Fed. 605, 639. 

Thornton , 384, 390, 153. 

The indictment does not in any way set out the al¬ 
leged trade or commerce restrained. The use of the 
statutory phrase is insufficient. The Court should be 
able to see what the trade and commerce restrained ac¬ 
tually is. 

Rintelen v. U. S., 233 Fed. 793. 

TJ. S. v. Tubbs, 94 Fed. 356. 

We view the indictment as an indefinite and uncer¬ 
tain mass of inferences and conclusions, without that 
definiteness and certainty of allegation and charge 
necessary to a valid indictment. 

The District Court reached precisely the same con¬ 
clusion, finding that the indictment was “vague, in¬ 
definite and uncertain” and did not “meet the funda¬ 
mental requirement that a criminal accusation be 
stated fully, clearly and with directness and certainty 
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* * every indictment should be confined to a clear 
and dispassionate statement of the essential facts.” 
This is not such an indictment. We think the District 
Court was right in dismissing it. 

When we reflect that this case is the first of its kind, 
involving a very questionable interpretation of Sec¬ 
tion 3 of the Sherman Act, as well as a most extra¬ 
ordinary interpretation of the field of the whole Act, 
where the Government made no effort, through a civil 
action, to have the law properly construed to guide 
the public, but haled these defendants, forthwith, into 
court under a criminal charge, it would seem that the 
Government’s pleading ought to have been drawn with 
care for the requirements of the law, and with refer¬ 
ence to the rights of the defendants, and that it should 
now be subjected to a most critical examination. 

Such an indictment, revolutionary in form, and in¬ 
sufficient in allegation and in clarity, ought not to be 
approved. 

We do not overlook the provisions of Sec. 1025 RS 
(18 U. S. C. 556) relating to the sufficiency of indict¬ 
ments. But even the permissions of this statute may be 
ignored as we think they are in this indictment. The 
cases cited by the Government (B. 90) do not, in our 
opinion, present a picture of inextricable commingling 
of fact and conclusion comparable to the situation here 
presented. 

As Judge Kenyon said in Konecky v. Press, 288 Fed. 
179: 

“The Act has been weakened somewhat by ju¬ 
dicial decisions. To hold that the petition in this 
case states a cause of action, would further weaken 
it by making it ridiculous.” 


f 

) 
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XIV. 

Section 3 of the Sherman Act violates Article 1, Sec¬ 
tion 1 of the Constitution of the United States be¬ 
cause it unlawfully delegates legislative power to 
the Executive Department. Said Section 3 also 
violates the Fifth and Sixth Amendments to the 
Constitution of the United States because it does 
not submit an ascertainable standard of guilt in 
forbidding the restraints of trade. The designa¬ 
tion of “trade” is indefinite and uncertain and the 
indictment offers no definition. The defendants 
are not, therefore, properly informed of the nature 
of the charges against them. Since the enactment 
of the Sherman Act, the Congress has exempted 
from the field of the act various forms of activity 
normally included within a reasonable classifica¬ 
tion of trade and commerce, thus denying to that 
class remaining in the Sherman Act, due process 
of law. The indictment violates the said provi¬ 
sion of the Constitution for the same reasons. 

We further urged upon the District Court that, 
viewed as a criminal statute, Section 3 of the Sherman 
Act violated Article 1 of Section 1, and the Fifth and 
Sixth Amendments, to the Constitution. 

Section 3 of the Sherman Act provides that “every 
contract, combination, in the form of trust or other¬ 
wise, or conspiracy, in the restraint of trade or com¬ 
merce—of the District of Columbia—is—illegal.” The 
section makes criminal the act of every person who 
“shall engage in any such combination or conspiracy.” 

We assert that, in its present form and application, 
Section 3 is in violation of the above clauses of the 
Constitution for the following reasons: 
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(1) There has been withdrawn from the scope of 
the Sherman Act various industrial activities which 
would otherwise be subject to the provisions of the 
Act. The result is to leave the Act applicable to only 
a portion of the field of industry, a result which we 
insist denies persons still subject to the Act, equal 
protection of the laws. 

Labor, agricultural, or horticultural organizations, 
in and of themselves, are not to be ordinarily viewed 
as illegal combinations or conspiracies in restraint of 
trade, because of the provisions of the Clayton Act ap¬ 
proved October 15, 1014 (15 U. S. C. A. Sec. 17). 

Price fixing by and certain organizations of fanners 
receive different treatment because of the Capper- 
Volstead Act of February 18, 1922, (7 U. S. C. A. Secs. 
291, 202). Formerly farmers were treated no differ¬ 
ently than others under the Sherman Act. 

The Agricultural Adjustment Act of May 12, 1933 
(7 U. S. C. A. Sec. 601 et seq.) with its amendment of 
August 24, 1935 (49 Stat. 750) and the Agricultural 
Marketing Agreement Act of June 3, 1937 (7 U. S. 
C. A. Sec. 601 et seq.) make sweeping changes in the 
policies and provisions of the Sherman Act. These 
acts place both producers and distributors of agricul¬ 
tural and horticultural products under the direct con¬ 
trol of the Secretary of Agriculture with plenary 
power, if the Secretary, in his discretion, should con¬ 
clude to act. 

Borden Co., et al., v. U. 8. (decided Dec. 4,1939). 

This Court in Sims v. Rives, 66 App. D. C. 24, 84 
Fed. (2d) 871 ruled squarely that the “Fifth Amend¬ 
ment as applied to the District of Columbia implies 
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equal protection of the laws” which “means—that a 
law must deal alike with all of a given class.” 

Originally the Sherman Act dealt alike with all 
activities in “trade or commerce”, the “given class” 
of the act. But, because of legislation subsequently 
enacted by Congress, the Act now deals differently 
with labor, farmers, horticulturalists, their associa¬ 
tions, cooperatives, and distributors and agricultural 
and horticultural products. 

The Sherman Act, as thus altered and changed, 
denies equal protection of the laws to other persons 
and other classes in trade or commerce and is, there¬ 
fore, unconstitutional. 

Missouri v. Lewis, 101 US 22, 31. 

Connolly v. Union Sewer Pipe Co., 184 US 540, 
559. 

Barbier v. Connolly, 113 US 27, 31. 

Yick Wo v. Hopkins, 118 US 356, 369. 

Hayes v. Missouri, 120 US 68, 71. 

The Union Sewer Pipe Co. case is of peculiar sig¬ 
nificance. That case involved an anti-trust statute 
of Illinois very similar to the Sherman Act. The 
Illinois Statute read in part, “The provisions of this 
act shall not apply to agricultural products or live 
stock while in the hands of the producer or raiser.” 
Because of this provision the Supreme Court held the 
Illinois Act a denial of equal protection of the laws 
and contrary to the National Constitution. Congres¬ 
sional enactments now treat differently with such prod¬ 
ucts under the Sherman Act and affect both producer 
and distributor. 21 

The Government in effect concedes the soundness of this contention. 
They argue (B. 19) that if the Sherman Act affords different treatment 
to any class of activity within its scope, such as would be occasioned by 
“exemption”, it would conflict “with the principle of equal protec¬ 
tion of the laws.” 
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The Sherman Act, as altered by Congress, falls 
squarely within the ruling of Conpially v. Union Server 
Pipe Co. case. 

(2) The Fifth and Sixth Amendments to the Con¬ 
stitution of the United States guarantee due process 
of law, and require an ascertainable standard of guilt, 
prescribed by Congress, and secure to accused persons 
the right to be informed of the nature and cause of 
any criminal accusations made against them. And 
Article 1, Section 1, provides: 

“All legislative powers herein granted shall be 
vested in a Congress of the United States * * V’ 

The Supreme Court of the United States has passed 
upon the constitutionality of Section 1 of the Act, 22 but 
has not been called upon to consider this question with 
reference to Section 3. 

In the case of Nash v. United States, 229 U. S. 373, 
the criminal side of Section 1 of the Act was held con¬ 
stitutional. The Court said: “The criminality of an 
Act cannot depend on whether a Jury may think it 
reasonable or unreasonable. There must be some 
definiteness and certainty * * V’ Section 1 of the 
Sherman Act deals with “restraint of trade or com¬ 
merce among the several states, * * *” and as thus 
used we know quite definitely, through innumerable de¬ 
cisions, that which constitutes such “trade or com¬ 
merce.’ y 

But in Section 3, the Act has a different meaning 
(Atlantic Cleaners & Byers, Inc. v. United States, 286 
U. S. 427). Instead of limiting the meaning of Sec¬ 
tion 3 to “trade and commerce” as it is generally 

“ But did not consider whether rendered invalid by subsequent Con¬ 
gressional changes. 
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known, these terms are extended, in accordance with 
the following rule: 

“Wherever any occupation, employment or 
business is carried on for the purpose of profit 
or gain or a livelihood, not in the liberal arts or 
in the learned profession, it is constantly called 
a trade.” 

There is little left to supply a standard of guilt to 
guide persons who follow the liberal arts and learned 
professions and are not governed by “the rules of the 
market place.” Witness the contentions made by the 
Government, in this very case! TVhat does the citizen, 
or anyone else know’ concerning the penal uncertainties 
of a “legal term of art”, or an “idiom”? 

No “innumerable decisions” have clarified Section 
3, under the position of the Government, here. 

In United States v. Cohen Grocery Compomy, 255 
U. S. 81, the Supreme Court in declaring unconstitu¬ 
tional Section 4 of the Lever Act, held: 

“The sole remaining inquiry, therefore, is the 
certainty or uncertainty of the text in question, 
that is, whether the words ‘that it is hereby made 
unlawful for any person wilfully * * * to make any 
unjust or unreasonable rate of charge in handling 
or dealing in or with any necessaries,’ constituted 
a fixing by Congress of an ascertainable standard 
of guilt and are adequate to inform persons ac¬ 
cused of the violation thereof of the nature and 
cause of the accusation against them. That they 
are not, we are of the opinion, so clearly results 
from their mere statement as to render elabora¬ 
tion on the subject v’hollv unnecessary * * *. To 
attempt to enforce the Section w’ould be the exact 
equivalent of an effort to carry out a statute which 
in terms merely penalized and punished all acts 
detrimental to the public interests when unjust 
and unreasonable in the estimation of the Court 
and jury.” 
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The same rule was followed in Herndon v. Lowry, 
301 U. S. 242, dealing with political doctrines, and the 
case of Panama Refining Co. v. Rycm, 293 U. S. 388, 
applying to Presidential control of petroleum products. 

In Schechter v. U. S., 295 U. S. 495, the Supreme 
Court held Section 3 of the Act of June 16, 1933, au¬ 
thorizing the preparation of codes of fair competi¬ 
tion to prevent unfair methods of competition to en¬ 
courage national industrial recovery, invalid, for the 
same reasons. 

The Supreme Court in International Harvester Co. 
v. Kentucky, 234 U. S. 199, 223-224, affirmed the same 
principle in the following language: 

“* # # if business is to go on, man must unite 
to do it and must sell their wares. To compel them 
to guess on peril of indictment what the com¬ 
munity would have given for them if the contin¬ 
ually changing conditions were other than they 
are, to an uncertian extent; to divine prophetically 
what the reaction of only partially determinate 
facts would be upon the imaginations and desires 
of purchasers, is to exact gifts that mankind does 
not possess.” 

To the same effect is the case of United States v. 
Pennsylvania Railroad Co., 242 U. S. 208, wherein an 
order of the Interstate Commerce Commission was de¬ 
clared invalid. 

The last expression of the Supreme Court on the 
subject appears in the case of Lametta, et al. v. New 
Jersey, decided March 27, 1939, which involved a state 
statute punishing persons for being “a member of a 
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gang.” The court held the statute repugnant to the 
due process clause, and, being so repugnant, inclusion 
of the details of offense in the indictment was ineffec¬ 
tive. The Court said: 

“No one may be required, at peril of life, 
liberty, or property, to speculate as to the mean¬ 
ing of penal statutes. All are entitled to be in¬ 
formed as to what the state commands or for¬ 
bids.” 

The Court then cited Connally v. Co., 269 U. S. 385, 
391, and found that the provisions of the Act were 
“so vague, indefinite and uncertain that it must be 
condemned as repugnant to the due process clause of 
the Fourteenth Amendment. 

To the same effect is the decision of this Court in 
Township of Franklin v. Tug well, 85 Fed. (2d) 208, 
66 App. D. C. 42. 

The controversy in the case at bar, as to the applica¬ 
tion of Section 3, illustrates the indefiniteness of that 
section of the law. Under the above rule, it does not 
present that standard of.certainty to which the citizen 
is entitled, under the Constitution, as a guide to his 
own activities. If ever a citizen was required to “spec¬ 
ulate” as to the meaning of a criminal statute, he must 
now do so under the present argument of the Govern¬ 
ment! 

We are not advised as to the Government’s position 
on the constitutional point since nothing appears in 
the brief served. 

We contend that Sec. 3, as now applicable, as a crim¬ 
inal statute, is unconstitutional. 
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XV. 

For all of the foregoing reasons, the defendants sub¬ 
mit that the decision of the District Court dismissing 
the indictment against these defendants, was plainly 
right and should be sustained. 

Respectfully submitted, 

Edward M. Burke, 

Seth W. Richardson, 
William E. Leahy, 

Charles S. Baker, 

Adrien F. Busick, 

Attorneys for the Defendants 
other than Prentiss Willson. 
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United States of America, Appellant , 

v. 

American Medical Association, a corporation, The 
Medical Society of the District of Columbia, a 
corporation, Harris County Medical Society, an 
association, et al., Appellees. 


On Appeal from the District Court of the United States 
for the District of Columbia. 


BRIEF FOR THE APPELLEE PRENTISS 

WILLSON. 


STATEMENT OF THE CASE. 

This is an appeal by the United States from the 
judgment of the District Court of the United States 
for the District of Columbia, sustaining demurrers to, 
and dismissing, an indictment charging a conspiracy 
in restraint of trade in violation of Section 3 of the 
Sherman Anti-trust Act. 

A statement of the allegations of said indictment is 
hereinafter set out in argument. 
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SUMMARY OF ARGUMENT. 

I. TEE GOVERNMENT’S BRIEF seeks to expand 
a statutory crime into a violation of a “general law”, 
and to add to the indictment statements outside the 
record on subjects of medical economics, in disregard 
of the rule that the argument must be limited to the 
record before the court. 

II. TEE INDICTMENT IS INSUFFICIENT IN 
FORM AND IN SUBSTANCE. It does not follow 
established standards of form for criminal pleadings, 
nor state facts which constitute the crime sought to 
be charged. It omits essential elements and includes 
indefinite and immaterial statements of opinion, con¬ 
clusion and inference. Its allegations concerning the 
formation and furtherance of the conspiracy fail to 
apprise defendants of the accusation against them. 
The conspiracy alleged does not involve trade, nor are 
defendants charged with knowledge of the existence 
of trade. The government’s brief fails adequately to 
support its indictment. 

III. TEE INDICTMENT IS INSUFFICIENT UN¬ 
DER TEE STATUTE. It does not sufficiently charge 
a conspiracy, nor the existence of trade, nor the exis¬ 
tence of restraint. The words “restraint of trade” are 
not a legal idiom. The application of the common- 
law doctrine of “contracts in restraint of trade” does 
not make a profession a trade under the Act. The 
scope claimed by the government for the Sherman 
Act goes beyond its language and its judicial con¬ 
struction. 
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IV. THE INDICTMENT CHARGES NO CRIME 
AGAINST THE INDIVIDUAL DEFENDANTS. It 
classifies twenty-one individuals as “the individual 
defendants”, and omits them from the charge. No 
acts in the formation or in the furtherance of the con¬ 
spiracy are charged to the individual defendants, and 
no acts alleged as “means” could have been performed 
by individuals. 

ARGUMENT. 

I. 

The Government’s Brief. 

On the record before this court, it is submitted the 
question to be considered is: What does the indictment 
contain ? 

The brief of the government seeks to put before the 
court recitals of alleged facts not appearing in the in¬ 
dictment, and statements of opinions, theories, and 
statistics, with references to treatises and committee 
reports, and quotations therefrom, on subjects relating 
to what it calls “medical economics.” (Brief, pp. 25-30, 
96-112.) Those recitals and statements find no basis 
whatever in the indictment, and it would seem highly 
improper in a brief thus to amplify the averments of 
the indictment. Nor is it relevant to discuss the merits 
and demerits of an alleged controversy on subjects of 
medical practice. We are not here concerned with “a 
conflict between rival systems for the distribution of 
medical service.” (Brief, p. 25.) See: People v. Pacific 
Health Corporation, Inc., 12 Cal. (2d) 156, 160-161, 82 
P. (2d) 429. We are concerned with an indictment for a 
criminal conspiracy to restrain trade, under the Sher¬ 
man Anti-trust Act, and the question for decision is not 
economic, but wholly legal—whether the indictment 
sufficiently charges that statutory crime. 
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The studied efforts of the government’s brief, in its 
Statement of the Case (Brief, pp. 3-13), to improve the 
language of the indictment, to make more certain some 
of its uncertainties, and by substitutions of words and 
additions of statements to strengthen its averments, 
can serve only to suggest ambiguity in the indictment, 
and possible doubt as to the meaning of the pleader. In 
the Summary of Argument (Brief, pp. 15-22) and in 
the Argument (Brief, pp. 22-89) there are also many 
instances of departure from the language of the indict¬ 
ment. 

The brief (p. 3) says the indictment charges a con¬ 
spiracy by appellees principally for the purpose of 
“impairing or destroying the business” of Group 
Health Association, Inc. The theory of the brief seems 
to be that some students of economics think there 
should be changes in methods of medical practice; 
therefore any attempt to discourage experimentation 
. along that line runs counter to an unidentified “general 
law”; that Group Health Association, Inc., is assumed, 
with no statement of fact in the indictment to warrant 
the assumption, to be a meritorious experiment, in ac¬ 
cord with those economic ideas, any opposition to it is 
of necessity criminal, and concerted opposition is a 
conspiracy to commit a crime; and that therefore a 
view of the conspiracy charged in the indictment as 
one involving restraint of any one's “trade” is “high¬ 
ly misleading” (Brief, p. 34), but that because of the 
scope of the words “restraint of trade”, the conspiracy 
is “against the general law”, and the “issue here 
transcends the case at bar”. (Brief, p. 22.) 

In other words, even though the defendants were 
without intent to violate the Sherman Act, if they 
dared to oppose, however honestly, an experiment in 
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methods of medical practice, their indictment for con¬ 
spiracy was justified. 

Such a theory is contrary to the holding of the Court 
in Pettibone v. United States, 148 U. S. 197, 207: 

“It is insisted, however, that the evil intent is to 
be found, not in the intent to violate the United 
States statute, but in the intent to commit an un¬ 
lawful act, in the doing of which justice was in fact 
obstructed, and that, therefore, the intent to pro¬ 
ceed in the obstruction of justice must be supplied 
by a fiction of law. But the specific intent to violate 
the statute must exist to justify a conviction, and 
this being so, the doctrine that there may be a 
transfer of intent in regard to crimes flowing from 
general malevolence has no applicability.” 

The prosecuting officers in this case have not ex¬ 
ercised the “conscience and circumspection” enjoined 
upon them in Nash v. United States, 229 U. S. 373, 378, 
57 L. ed., 1232, 1236, but by the charge of a wider pur¬ 
pose than the acts necessarily import they attempt to 
convert legitimate actions into crimes under the stat¬ 
utes of the United States. 

The brief lays considerable stress on the case of 
Group Health Association, Inc., v. Moor, 24 Fed. Supp. 
445, heard on appeal in this Court as Jordan v. Group 
Health Association, Inc., No. 7260, decided September 
11, 1939 (Brief, p. 3 note; pp. 40-41, 45 note), as fixing 
the status of that corporation and its activities. The 
decisions in that case were made upon the record there 
before the courts, with which we are not here con¬ 
cerned. That record is not a part of the indictment, nor 
a part of the instant record; and on this appeal appel¬ 
lant and appellees, as well as the Court, are confined to 
and bound by what the indictment states. 
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Defendants by their demurrers claim no special priv¬ 
ilege or immunity because of “wealth nor social posi¬ 
tion nor learning/’ nor on any other ground; they seek 
no exemption from any law, general or statute, and no 
“private police power”. (Brief, pp. 19, 22, 23, 6S, 69.) 
They claim only the right, which belongs to every per¬ 
son accused of crime, to protest against an indictment 
which fails to state the essential elements of the crime 
sought to be charged, with sufficient certainty to enable 
them to prepare their defense, and to protect them¬ 
selves, in the event of a further prosecution, by a plea 
of former jeopardy. 

n. 

The Indictment is Insufficient in Form and in 

Substance. 

The Indictment is insufficient in form. 

It is only necessary to compare the indictment (R. 
pp. 4-19) with established precedents to see how far it 
falls below the standards long accepted for criminal 
pleading. Instead of the usual integral and unified 
presentation of a charge of crime, with a continuity 
of language, in which every word is a part of a sen¬ 
tence and a part of the indictment, it is divided into 
numbered sections and numbered paragraphs, with 
separate headings and sub-headings, as though it were 
a brief. As the court below characterized it, it is: “a 
highly colored, argumentative discourse” (R., p. 31). 

With equal ease, and with greater certainty, the 
pleader might have used, if he had chosen, a more pre¬ 
cise form of indictment. The failure to follow estab¬ 
lished form often results, as it has here, in failure to 
state essential matters of substance. 
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It is true the rigor of the old common-law rules of 
criminal pleading has yielded in modern practice to the 
general principle that formal defects, not prejudicial, 
will be disregarded. See Section 1025 R. S. (18 U. S. C. 
Sec. 556), providing that no indictment shall be deemed 
insufficient by reason of imperfections of form only 
which shall not tend to the prejudice of the defendant. 

That “only” is important. In McMullen v. United 
States , 6S App. D. C. 302, 307, 96 F. (2d) 302, this 
Court, in criticising an indictment, quoted from People 
v. Zambounis, 251 N. Y. 94, 167 N. E. 183, 184, that: 

“ ‘Form and procedure still have their place 
and purpose in the administration of the law; 
without them we would have chaos. Much impa¬ 
tience is being shown with the technicalities of the 
law, and at times it is justified. The requirement 
that an indictment and an information must state 
the crime with which a defendant is charged, and 
the particular acts constituting that crime is more 
than a technicality. It is a fundamental, a basic 
principle of justice and fair dealing, as well as a 
rule of law.’ ” 

The Indictment is Insufficient in Substance. 

Besides the defects in form, the indictment is insuf¬ 
ficient in substance, in that it does not state facts which 
constitute a crime; it does not contain a substantial 
accusation of crime, nor furnish the accused with such 
a description of the charge against them as will enable 
them to make their defense and plead the judgment as a 
bar to any subsequent prosecution for the same of¬ 
fense. Its allegations purporting to deal with essential 
elements of the attempted charge are vague, indefinite 
and uncertain, and abound in inferences and opinions 
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of the pleader upon subjects in the fields of social eco¬ 
nomics and medical practice, and in conjectures as to 
the future. 

Discussion of the averments of the indictments. 

The defendants. 

The Grand Jurors “find and present’’—not that at a 
stated time and place certain facts existed and certain 
named persons did certain things,—but: 

“I. 

“THE DEFENDANTS 

“1. The following corporations and associations 
are hereby made defendants:’’ 

followed by tabulation of the names of American Med¬ 
ical Association, and The Medical Society of the Dis¬ 
trict of Columbia, each incorporated, and Harris Coun¬ 
tv Medical Societv and Washington Academv of Sur- 
gerv, each unincorporated (R., pp. 4-5). No members, 
representatives nor officers of the two unincorporated 
associations are mentioned. 

The indictment proceeds: 

“2. The following individuals, who will be re¬ 
ferred to hereinafter as ‘the individual defend¬ 
ants,’ are hereby made defendants:’’ 

followed by names of twenty-one individuals (R., p. 5). 

Defendants are made such, not by a recital that they 
are “hereby made defendants’’, but by charging them, 
in appropriate legal phraseology, with the commission 
of a crime. 
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Section II., paragraph 3 (R., pp. 5-6), sets out a list 
of twelve corporations and associations, each ‘ ‘ engaged 
in the business of operating a hospital”, and states: 

“The hospitals listed in this paragraph will be 
referred to collectively hereinafter as “the Wash¬ 
ington hospitals.’ ” 

They are not said to be “made defendants”, but are 
thereafter charged to be conspirators. (R. p. 14.) 

Section III., paragraphs 4-10 (R., pp. 6-7), under 
the heading: “RELATIONSHIP BETWEEN CER¬ 
TAIN DEFENDANTS**,” contains allegations con¬ 
cerning the organization and membership of three of 
the medical societies, and offices held by certain indi¬ 
viduals. 


The background of the conspiracy . 

Section IV., paragraphs 11-15 (R., pp. 8-9), is called 
“THE BACKGROUND OF THE CONSPIRACY.” 

It is alleged that “great and unprecedented ad¬ 
vances in medical knowledge and technique” have oc¬ 
curred in the last few decades; “no single doctor now 
knows or can know enough medical science to enable 
him to render complete and adequate medical care”; 
specialization has resulted, costly diagnostic and ther¬ 
apeutic facilities have “now become essential for the 
rendition of complete and adequate medical care”, and 
the cost of such care has increased substantially; many 
persons in the low income group do not now obtain, 
and cannot now afford to obtain, “complete and ade¬ 
quate medical care”; many general practitioners and 
specialists have “associated themselves together in 
group practice” to reduce the cost and improve the 
quality of medical care; attempts have been made to 


10 


enable persons in the low income group to meet the cost 
of medical care on a risk-sharing prepayment basis, to 
avoid “excessive economic burdens occasioned by the 
uneven incidence of illness”; organizations have been 
formed in which “general practitioners and specialists 
engaged in group practice” undertake to give “com¬ 
plete medical care of high quality” to persons w'ho pay 
on a risk-sharing prepayment basis. “Experimenta¬ 
tion with group medical practice on a risk-sharing pre¬ 
payment basis, if not restricted by coercive restraints, 
may contribute to the solution of the problem of pro¬ 
viding complete and adequate medical care.” “Many 
surveys of the problem” have resulted in “recommen¬ 
dations for such experimentation.” “There is reason 
to believe, and a large body of informed opinion holds”, 
that such supplying of medical care “may be so organ¬ 
ized as to obtain qualified doctors, and to afford those 
doctors conditions of practice which are conductive to a 
high quality of medical service satisfactory to both doc¬ 
tor and patient”, without “unduly affecting” the “free 
choice of physicians ordinarily enjoyed by patients and 
without involving interference on the part of laymen 
with the medical service or with the relationship sub¬ 
sisting between doctor and patient”; also that such 
method is “less costly than, and in many respects * * 
superior to” individual practice on a fee basis; that 
American Medical Association has adopted a policy of 
opposition to experimentation with such organizations, 
“principally for economic reasons.” No facts concern¬ 
ing the “policy” are stated, nor the additional reasons 
for it. 

There are no averments of fact concerning the meth¬ 
ods of solving the alleged problems of medical econom¬ 
ics, nor indicating that the “experimentation” can or 
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does solve them, produce improvements in medical 
practice, provide “complete and adequate medical 
care”, or reduce its cost, or that any experimental or¬ 
ganization has given “complete medical care of high 
quality. ’ ’ 

Few of the allegations of the section are susceptible 
of proof; and, if they could be proven by admissible 
evidence, none of them are relevant or competent in 
support of the offense here sought to be charged. The 
pleader has recited opinions, conclusions, and infer¬ 
ences, relating to the practice of the medical profession 
“in the last few decades”, and in the future, and, 
against that “background”, with no averments of fact 
in support of any part of it, seeks to set up a criminal 
charge of conspiracy in restraint of trade. 

The medical societies and the hospitals . 

Section V., headed: “THE DOMINANT POSI¬ 
TION OF DEFENDANT AMERICAN MEDICAL 
ASSOCIATION * * * ”, with sub-headings relating to 
the importance of membership in, and the power of, 
the medical societies (R., jjp. 9-13), is almost entirely 
made up of opinions, conclusions, and inferences. Par¬ 
agraphs 16-18 recite that membership in the medical 
societies is valuable; expulsion therefrom injures a 
doctor’s professional standing; consultations are fre¬ 
quently advantageous and desirable, and doctors are 
“seriously handicapped” if prevented from consult¬ 
ing; hospitals are essential to surgeons, and desirable 
for all doctors, and exclusion of doctors from hospitals 
“seriously restrains them in the pursuit of their call¬ 
ings.” 

Paragraph 19 (R., p. 9) then refers to an entirely 
different type of organization not described in Section 





12 


IV., but one having “members”, “subscribers” and 
“salaried doctors”, and states conclusions concerning 
the need of such organization for memberships, consul¬ 
tations, and access to hospitals for those doctors. 

Sub-head B of Section V, paragraphs 20-22 (R., pp. 
10-11), seeks to show the “POWER OF CERTAIN 
DEFENDANTS” concerning membership in the de¬ 
fendant medical societies. It is alleged that a “large 
percentage” of the doctors in the District, over 800, 
belong to The Medical Society of the District of Colum¬ 
bia; the medical profession and its policies are “influ¬ 
enced and to a great extent controlled” by American 
Medical Association, the only important society repre¬ 
sentative of the medical profession in the United 
States, with 110,000 members of a total of 145,000 phy¬ 
sician; it has promulgated rules called “Principles of 
Medical Ethics”, purporting to define the duties of 
doctors in their relations to their patients and among 
themselves; the medical societies have power to sus¬ 
pend or expel members who violate the “Principles.” 
No facts concerning the nature of said “Principles” 
are stated. 

Under Sub-head C, paragraph 23 (R., p. 11), “POW¬ 
ER OF CERTAIN DEFENDANTS” concerning con¬ 
sultations, it is recited that the constitution of the 
Medical Society of the District of Columbia prohibits 
professional relationships between members and doc¬ 
tors not “approved” by the society, and thereby it has 
power to “deter” doctors from engaging, or consulting 
with those who engage, in “group medical practice” 
etc. Neither the language of said constitution, nor the 
requirements for approval, are stated. 

Under Sub-head D, paragraphs 24-32, (R., pp. 12-13) 
“POWER OF CERTAIN DEFENDANTS” concern- 
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ing access to hospital facilities, it is stated that in each 
of the twelve Washington hospitals “the medical ser¬ 
vices and the determination of medical policies” are 
controlled by its regular staff of doctors appointed by 
the governing body of the hospital; each hospital has 
a “courtesv staff” of doctors, recommended bv its reg- 
ular staff, and appointed by its governing body, “us¬ 
ually” following the staff’s recommendations; “nearly 
all” members of the hospitals’ regular staffs are mem¬ 
bers of the medical societies, and communicate to the 
hospitals the “policies and wishes” of the societies. No 
facts are stated concerning the organization, compo¬ 
sition or powers of the “governing body” which makes 
the appointments to the regular and courtesy staffs. 

The Hospital Committee of the Medical Society of 
the District of Columbia is composed of a member of 
the regular staff from each hospital; its “function” is 
to endeavor to have the hospitals comply with the “pol¬ 
icies and wishes” of the Society. It is not alleged that 
the committee or any member of it has exercised that 
“function”, or taken any action of any kind. 

Each of the Washington hospitals located in the Dis¬ 
trict is “approved” by the local medical society; with¬ 
drawal of approval and withdrawal of regular staffs 
would seriously injure a hospital. 

American Medical Association has approved each of 
the Washington hospitals for training internes, and 
has adopted a policy that hospitals so approved should 
have on their staffs only members of said Association. 
“Principally” for the reasons alleged the medical so¬ 
cieties possess power to expel or exclude a doctor, dis¬ 
approved solely because he has engaged in “group 
practice”, from attending his patients in the hospitals. 

i 

i 

j 

i 

i 

i 


l 
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Group Health Association, Inc. 


Section VI. is headed: “THE CONSPIRACY.” (R., 
]). 14.) Paragraph 33 describes Group Health Associa¬ 
tion, Inc., incorporated in the District of Columbia, 
February 19, 1937, said to be a non-profit cooperative 
association of employees of certain departments of the 
United States government in the District of Columbia. 
The majority of said employees are in the low-income 
group, earning not more than $2,000.00 a year. The 
statements of the indictment indicate that the corpora¬ 
tion was organized under the general laws proviuii.g 
for incorporation of societies for ‘‘benevolent, charita¬ 
ble, educational, literary, musical, scientific, religious 
or missionary purposes, including societies formed for 
mutual improvement or for the promotion of the arts.” 
(Section 599, D. C. Code.) 

The indictment states the corporation is engaged in 
the District “in the business of arranging for the pro¬ 
vision of medical care and hospitalization to its mem¬ 
bers and their dependents on a risk-sharing prepay¬ 
ment basis”: it collects monthly dues from members. 


and medical care is provided by “salaried general 
practitioners and specialists engaged in group practice 
under the sole direction of a medical director” who is 


not stated to he a physician: the corporation pays “ad¬ 
equate salaries” to the doctors on its staff, and pro¬ 
vides a “modern well-equipped clinic.” The clinic is 
not stated to be operated, nor to contain the “costly 
diagnostic and therapeutic equipment and facilities” 
which “have now become essential for the rendition of 


complete and adequate medical care” (“Background 
of the (’onspiracy”, par. 11, R., p. 8.) The corporation 
is not said to provide hospital facilities, but only to 
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defray, within limits, the expenses of hospitalization 
of members and their dependents. 

No facts appear concerning the functioning of the 
“business”, the amounts of dues, or the value of any 
services rendered, or indicating that the dues paid are 
less than the cost of such services on a fee basis. The 
indictment does not say, as tlie brief does, that the 
corporation is a “small struggling organization” 
(Brief, p. 75), that its purpose is “to expand and reg¬ 
ularize services at reduced cost” (Brief, p. 41); that 
it employs assistants, invests in equipment, or pur¬ 
chases supplies. (Brief, p. 40.) 

The averments of the indictment show that Group 
Health Association, Inc., fails to measure up to the 
standards laid down in the “Background of the Con¬ 
spiracy” (R., pp. 8-0.) It is not said to undertake, or to 
be able, to render “complete and adequate medical 
care" to its members, nor to be so organized as to 
afford its employed doctors “conditions of practice 
which are conductive to a high quality of medical ser¬ 
vice”, nor to render service at less cost than individual 
practice on a fee basis or in any respect superior 
thereto. (R., pp. 8, 14.) 

In the government's brief, an outstanding matter of 
variance between its statements and those of the in¬ 
dictment itself is that the recitals of the “Background 


of the Conspiracy” (R., pp. 8-9) concerning “general 
practitioners and specialists" who have “associated 
themselves together" and undertake to give “complete 
medical care of high quality", and the recitals of “bus¬ 
iness competition” (K., pp. 8, 11) between those ex¬ 
perimental activities and the medical societies, are 
made applicable to Group Health Association, Inc., 


notwithstanding the indictment is devoid of any alle- 


• . . 
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Lin I ion justifying such application. (See Brief, pp. 10. 
16. 24. 20. 2S. 40. 41. 42. 47. 4!*.) The iinlictuiciit does not 
aver that defendants sought to ‘‘prevent or impair'* 
the operation of any “new competing organization 
or feared “unwelcome competition" from it. (Brief, 
pp. 24. 41, 40. S<. : the iudietiuent does not state 

that (innip Health Association. Inc., competes with any 
one or for anythin" - . 

The allegation that the doctors on the staff of < i roup 
Health Association. Inc., are “eii"a"cd in -roup prac¬ 
tice" is inconsistent with the facts stated in the same 
sentence, that they are employees of a corporation, and 
controlled by its medical director. 1'hey are not said to 
he on a “risk-sharing basis", to have “associated 


themselves together" in practice, nor to have “reduced 
the cost" or “improved tin* quality" ot medical care, 
nor undertaken to "five “complete medical care of hie.it 
quality." They are not said to he licensed, nor “free 
from any professional sti-nia" ("foverument *s Brief, 
pp. 49. 30). 

The statements concerning the “personal relation 
ship" between said doctors and “their ' ' ’ patients" 
( R., p. 14) are unjustified conclusions, because, on the 
facts which do appear ot record, there necessarily ex 
ists opportunity for “interference on the part of lay 
men with the medical service" and with the “relation 
ship ’ ' ' between doctor .and patient" ( R., pp. S. 1-1). 
The situation disclosed destroys the characteristics ot 
the profession- freedom of .choice of physician, and 
conlidential relation of physician and patient. The 
corporation and its medical director control the man 
tier of providing medical care to the patient by the 
employed doctors, who owe their first allegiance to 
their employer, the corporation, and their first obe 






uienee lu its medical director, and can nave to tin 
patient only a secondary and divided lovaltv. 


/ In i lun'/jr nj rousjjiran/. 

J p t° tliis point, the words “trade" and “com 
nierre" have not appeared in the indictment. 

Then, under Section .‘4 (If., pp. 14-15) follows tin 
eharn'inn part ot the indictment, that “beninninn ii 
• January. !!*•><, or shortly thereafter", “defendants’ 
and certain nionihers of ihe Medical Society of tin 
i)i>trict of (’oluml)ia not made defendants, “and tin 
Washington liospi t a Is ". a nd ot I ie rs t o t lie n rand juror? 
unknown. “well knowing the toren’oinn' facts", “ha\a 
comhined and conspired together for the purpose ot 
rest raininn t rade m the 1 )ist rict of ('o!umhia, that is t< 
"ay ;" lor the purpose of doinu' five enumerated thing's 

(1) restraining (Iroup Health Association, Inc., in 
;1> hp.siness ot arranninn' for the provision of medical 
care and hospitalization to it' members and their de¬ 
pendents on a risk-sharinn prepayment basis; 

( -) restrainiiii*’ the members <»1 (Iroup Health As 
sociation, Inc., in obtaining, by cooperative efforts, ad 
equate medical care for themselves and their depen¬ 
dents from doctors minaycd in nroup medical practice 
on a risk-sharia**' prepayment basis; 

(•*) rest raininn the doctors serving on the ine<lical 
" ; b "t 4roup Health Association, Inc., in the pursuit 
ot their calling's: 

(4) rest rnininn doctors (not on the medical staff of 
4 roup Health Association, In**.) practician in the Dis 
4‘ict ot ( olmnbia. iiicludinn the doctors so practician 






IS 


who art* made defendants heroin, in the pursuit of their 
callings: 


(.")) restraining the Washington hospitals in the bus¬ 
iness of operating such hospitals. 


In so doing, defendants 
gaged in a conspiracy “in 
the District of (’ohimbia” 
the Sherman Act. 


“have then and there di¬ 
rest mint of trade in and of 
in violation of Section M ot 


The fire “ purposes. 

Xo one of the live enumerated “purposes" is said to 
lu*. or upon its face is shown to bo, unlawtul; and no 
one of them is said to be, or under the language em¬ 
ployed and the tacts alleged can be. “trade 01 com¬ 
merce,” 


1 : Tlu* language describing the “business ot (*roup 
Health Association, lnc„ in the light of the allegations 
of paragraph MM concerning its incorporation and its 
business, shows that it is not “trade. 1 In* corpoiate 
functions embraced in the sections ot tlit* general cor¬ 
poration laws under which it exists (Sec. add, 1). C. 
(’ode) do not fall in the category ot trade. < hi the lace 
of the indictment the business of Croup Health Asso¬ 
ciation, Inc., falls more nearly within the category ot 
the practice of medicine, a thing forbidden to a cor¬ 
poration. 


McMnrdn v. (letter. 10 X. K. (2) 139, 142 (Mas¬ 
sachusetts Supreme .Judicial Court, Septem¬ 
ber 20, 10M7) ; 

J)r. Allison. Dentist. I lie.. V. Allison. MGO Ill. bMS. 

641,196 X. E. 799; 

People of the State of Illinois, hi/ Otto Kernel \ 
Attorney Oeneral. v. t'nited Medical Serriee , 
)ne.. 362 111.442,200 X. K. loT. 
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The defendants are charged with “well knowing the 
foregoing facts" (R„ p. 14), which of necessity in¬ 
cludes the facts alleged concern in,!* 1 Group Health As¬ 
sociation, Inc., its business, its qualifications, its ca¬ 
pacities. and its limitations. All that defendants are 
charged with doing was done in the light of the knowl¬ 
edge of the law with which all arc charged, and in the 
light oi the knowledge that Group Health Association, 
Inc., was not averred to he capable of rendering com¬ 
plete and adequate medical care, and did not otherwise 
measure up even to tin* specifications of the “experi¬ 
mentation" recommended by those of “informed opin¬ 
ion" (R., p. 8). 


2: 1 lie second ol tile “purposes" is inconsistent with 
ihe facts averred, and is not seriously urged in tin* 
government s brief. Any effort of members of Group 
Health Association, Inc., to obtain medical care would 
of necessity be expressed through the corporation, 
which is a distinct entity. 

See: 

Jones v. Ilrlreri)///. (!.*> App. I). ( ’. 204, 71 F. (2d) 
214, (certiorari denied 293 U. S. 583). 


But those members are not said to have made any 
effort to obtain, within or without their corporation, by 
cooperative methods or otherwise, “adequate" med¬ 
ical care from any doctor. Neither that corporation 
nor its medical staff is said to be equipped to provide 
such care. No fact appears in the indictment concern¬ 
ing the number of such members, or concerning any 
effect upon any of them by any acts of the defendants. 


3: Tin* third “purpose" as stated is also inconsistent 
with the facts alleged, in that the services of the doc- 
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tors on the medical staff of Group Iloalth Association, 
Inc., arc rendered to the corporation for tin 1 ‘‘adequate 
salaries" they receive, and no interference between 
employee and employer is alleged. 

4: Xo facts alleged show any restraint upon any 
doctors, not employed by Group Iloalth Association, 
Inc., “in the pursuit of their callings." The only aver¬ 
ment of fact on that point is that disciplinary proceed¬ 
ings were instituted auainst one “specialist": tin* re¬ 
sult of the proceedings is not stated. (R.. p. l(i). The 
reference to “certain members * * " not made defend¬ 
ants" but charged with having conspired is broad 
enough to include all the members of The Medical So¬ 
ciety of tin* District of (’olumbia as conspirators (Par. 
:u, R., p. 14). 

•’>: The only charges of restraint of tin* Washington 
hospitals concern allowed hindranec to Group ITcalth 
Association. Inc., and its doctors in access to hospital 
facilities. Xo facts are stated concern in.u; the “business 
of operating" hospitals, or to indicate that their oper- 
ation was or could be affected by the acts charged to 
the defendants, nor concerninu; the facilities, service or 
equipment of any hospitals, the value of their medical 
or commercial services, or the manner or amount of 
payment therefor: nor is it indicated that their opera¬ 
tion involves investment, hiidi overhead costs, employ¬ 
ment of people or purchase of supplies (Brief, p. (54), 
nor that Group Health Association, Inc., would or 
could have paid any sum for any services rendered its 
members (Brief, pp. (>7-(>S). The few facts and the 
many conclusions stated concern only the “medical 
service" and the “medical policies" of the hospitals. 
As stated in the opinion below (R.. pp. the 
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omission of all averments of fact is fatal to that par¬ 
ticular charge, because it cannot be known that the 
economic welt a re of any hospital would be injuriously 
a fleeted. 


The formation of flic conspiracy. 


Paragraph Mo (I*., p. 15) recites, almost altogether in 
indirect form, that Group Health Association, Inc., 
and its medical stall’“wen* discussed'’ at meetings of 
the local medical society and its “committees”, and 
“at other meetings and conferences” at which a “com¬ 
bination and conspiracy" was “proposed, discussed 
and tormed, in part, and carried on in part”, and 
“plans, understandings and agreements” were “pro¬ 
posed, discussed and adopted", with no statement as 
to what persons or organizations discussed, proposed 
or adopted any of them. The only statement of fact 
regarding any meeting, and the only averment of time, 
is that on November M, 19M7, at a meeting of the local 
medical society, a resolution was passed by which the 
matter under discussion was referred to the Hospital 
Committee for investigation and report. That commit¬ 
tee's action or report does not appear. 

ruder elementary law, it is insufficient in a charge of 
crime to recite merely that “meetings were held”, 
matters were “discussed", and plans “adopted", with 
no averment whatsoever of facts concerning the per¬ 
sons who participated in the meetings, or the discus¬ 
sions, or 1 he plans. 


In all that indefinite and inferential recital, there is 
no word of fact concerning the presence of any person 
at any meeting of the Medical Society, or of its com¬ 
mittees, or at the undesignated “other meetings and 
conferences" at which it is averred the “plans, under¬ 
takings and agreements" were made. 

I 
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Thr fiirt hcrmicr of the conspiracy. 


Paragraph 30, in sub-paragraphs (a) and (1)) (IP, 
pp. 15-18), sets out the “means*' whereby the “com¬ 
bination and conspiracy** and the intended restraints 
are said to have been effectuated. 

Sub-paragraph (a) ( R., pp. 10-17) alleges that de¬ 
fendants, excepting tin* two unincorporated societies, 
“circulated” a “white list” of organizations, groups 
and individuals “approved” by the local medical so¬ 
ciety, omitting therefrom, the name of Group Health 
Association, Inc., with intent to threaten with discip¬ 
linary action any member of the medical society who 
should be employed by Group Health Association, Inc., 
or consult with its staff; three of the doctors on that 
staff were members of American Medical Association; 
“defendants'* instituted disciplinary proceedings 
against the two who were members of the local medical 
society, one resigned from Group Health Association, 
Inc., and the other was expelled from the medical so¬ 
ciety; the Harris Gounty Medical Society instituted 
proceedings against the third doctor, a member of that 
society; the result of the proceedings is not stated: 
“said defendants” also instituted proceedings against 
a “specialist” in the District, alleged to have consulted 
with a doctor on the staff of Group Health Association. 
Inc., intending to penalize him for failing to “boycott” 
that association; “principally” by the means stated, 
defendants have “coerced” doctors to “bovcott” 


Group Health Association. Inc., and the doctors on it> 
staff, and thus have hindered and obstructed Group 
Health Association, Inc., in procuring and retaining 
qualified doctors on its staff, and its doctors in obtain¬ 
ing consultations. 
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The government in its brief claims that the doctors 
against whom disciplinary proceedings were instituted 
“are admitted to be qualified and ethical and in good 
standing" (Brief, p. 12). That they are “qualified” or 
“ethical” is a matter of opinion only; that they are “in 
good standing” is a valueless conclusion unless ac¬ 
companied by facts concerning that “standing.” Those 
recitals, like the statements concerning “motives of 
self-interest” which are said to be “admitted by de¬ 
murrers” (Brief, p. 28) are conclusions only, and as 
such are not so admitted. 


Sub-paragraph (b) (R., pp. 17-18) charges that de¬ 
fendants conspired to hinder and obstruct Group 
Health Association, Inc., in obtaining access to hos¬ 
pitals for its members, and its doctors from treating 
and operating on their patients in the hospitals; de¬ 
fendants, with the same two exception's, circulated 
among the Washington hospitals a “white list” of ap¬ 
proved organizations, omitting the name of Group 
Health Association, Inc., and “urged and demanded” 


and “recommended” that hospitals name only med¬ 
ical society members to their staffs; Washington 


Academy of Surgery recommended to hospitals “which 
made inquiry of it” that they exclude from their cour¬ 
tesy staff the surgeon on the staff of Group Health 
Association, Inc., and the hospitals did not appoint 
him, basing their action, not upon that recommenda¬ 
tion, but “principally” upon his employment; de¬ 
fendants also, by threatening deprivation of courtesy 
staff privileges, induced a physician on the staff of 
Group Health Association, Inc., to resign; “principal¬ 
ly” by these means, defendants have “coerced” the 


hospitals to “boycott” Group Health Association, Inc., 
and its doctors, and hindered that corporation from ob- 
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taming hospital facilities for its members, and its doc¬ 
tors from treating and operating on their patients in 
the hospitals. 

The indictment does not state the basis for classify¬ 
ing as “approved” those appearing on the “white 
lists”, nor state that such lists were circulated among 
the members of tile medical societies (although the 
government's brief, pp. 11, 21, S2. assumes to say they 
were so circulated); that such members saw them or 
knew of them; that Group Health Association, Inc., 
desired or sought, or was eligible, to be included on 
such list; that the disciplinary proceedings were in¬ 
stituted “solely” (Brief, p. 12) for any reason, or 
were made known to the “other doctors” and “other 
specialists” who were to be “coerced”; that Group 
Health Association, Inc., attempted to employ any 
doctor, qualified or otherwise; that any doctor desired 
to be employed by that corporation and was not so 
employed; that any doctor so employed attempted to 
consult with any other doctor and was prevented from 
so doing. Xor does the indictment allege, as does the 
brief (p. 2b) that any physicians were “threatened’' 
with “professional and financial ruin.” 

Xone of the allegations of paragraph .‘>(i (a) (b) 
concerns the “business of operating” hospitals. The 
relations between the hospitals and their regular and 
courtesy staffs are, on tin* face of lln> indictment, en¬ 
tirely professional: there is no averment of contract, 
employment or compensation. Failure to admit a doc¬ 
tor to the courtesy staff of a hospital does not of itself 
affect the “operating” of the hospital. Xo facts are 
stated to show such effect, nor that the employed doc¬ 
tors had “great”, or any. professional skill; that the 
hospitals attempted, or desired or had reason to desire. 
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to have those doctors on their courtesy staffs, or that 
any hospital or any patient was injuriously affected 
because of a limitation of staffs to members of medical 
societies. 

Xor is anv fact stated indicating that anv member of 
Group Health Association, Inc., or any patient of any 
of its doctors, attempted or desired to enter a Wash¬ 
ington hospital, that defendants intended or attempted 
to prevent such entry, that Group Health Association, 
Inc., attempted or desired to arrange for the provision 
of hospitalization for any member, that its employed 
doctors attempted or desired to treat or operate upon 
any patients in the Washington hospitals. A thing 
which is not shown to have existed, or to have been in 
contemplation of any one, can hardly be said to be 
“hindered” or “obstructed.” 

On the averments of the indictment the hospitals 
exercised their full freedom in the selection of their 
staff members; all that is alleged to have been done in 
that regard was under the agreement (R., p. 14) by 
which the hospitals and the unidentified members of 
the local medical society “conspired” to “coerce” 
themselves. 

“If they (defendants), by force or duress, •com¬ 
pelled’ the purchasers to sell at the price fixed by 
them, such compulsion would not constitute either 
a contract, combination or conspiracy in restraint 
of trade.” 

In re Greene, 52 Fed. 104, 114. 

In paragraph .‘>0 (a) (b) there is an inexact use of 
the word “boycott” (K., pp. 1(5, 17, IS). It evidently is 
not used in its primary legal sense, and the brief refers 
to a “secondary boycott.” (Brief, p. 89.) The Supreme 
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Court in Truax v. Corrigan, 257 U. S. 312, 330, 66 L. ed. 
254, 262, defines that as follows: 

“Where many combine to injure one in his busi¬ 
ness by coercing third persons, against their will, 
to cease patronizing him by threats of similar in¬ 
jury.” 

But the “third persons”—the “specialists”, the 
other members of the local medical society, and the 
hospitals—could not be coerced “against their will” as 
to their relations with Group Health Association, Inc., 
for the indictment includes them all as conspirators. 

The lack of definite averment . 

Paragraph 36 (a) (b) contains no averment of time. 
Assuming that the “means” recited can be brought 
within the period of the conspiracy, “beginning in Jan¬ 
uary, 1937, or shortly thereafter”, there is no averment 
that Group Health Association, Inc., which was incor¬ 
porated February 19,1937, was in existence at the time 
of the circulation of the “white lists” omitting its 
name. 

Further, the charge that beginning in January, 1937, 
defendants conspired to restrain it is an averment of an 
impossible date. 

The indictment does not name the “two doctors” 
against whom disciplinary proceedings were instituted 
(R., p. 16); and although they are said to be “the only 
doctors on the medical staff * * * who were members” 
of the local medical society, no information is given 
concerning the number or names of the doctors on that 
staff. Nor does the indictment name the doctor against 
whom proceedings were instituted by the Harris 
County Medical Society, the “specialist” in the District 
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(Paragraph 35 (a), R., p. 16), the doctor who resigned 
from Group Health Association, Inc. (Paragraph 36 
(b), R., pp. 17-18) or the surgeon who was not appoint¬ 
ed to the courtesy staff of “the Washington hospitals”, 
nor state any fact relating to the time, place, circum¬ 
stances or occasion of any of those matters. 

On a trial on the indictment, the government might 
introduce, in support of the charge of the formation of 
the conspiracy, evidence of any “meetings and con¬ 
ferences” held by any persons or organizations, at any 
place, at any time within the statute of limitations, and 
of any “plans”, understandings”, or “agreements” 
which were “proposed”, “discussed” or “adopted” at 
any of such “meetings” (R., p. 15). Also it might in¬ 
troduce, in support of the charges concerning the 
“means” of effectuating the conspiracy, evidence of 
any disciplinary proceeding instituted by the medical 
societies, and of any failure of any hospital to appoint 
any doctor to its staff, during the same period. Every 
such incident within the statutory period is equally well 
described in the indictment. 

The indictment indicates that to enable the Grand 
Jury to find that “meetings and conferences” were 
held, “plans” discussed, and disciplinary proceedings 
instituted, there must have been before that body de¬ 
tailed information with respect thereto; in any event, 
such facts could easily have been made known to the 
Grand Jury, and the Grand Jury could and should 
have apprised the court and the defendants of such 
facts. 

See: 

United States v. Simmons, 96 U. S. 360, 362-3, 24 
L. ed. 819. 

Naftzger v. United States, 200 Fed. 494, 500-501. 
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The law presumes the defendants to be innocent; 
and, in order to defend themselves against the charges 
alleged, they must be prepared to prove the facts con¬ 
cerning any and all possible “meetings and confer¬ 
ences”, “plans”, “understandings” and agreements”, 
and any and all disciplinary proceedings, and attempt 
an explanation for every failure of any hospital in the 
District to appoint any doctor to its staff, within the 
statutory period. As said in State v. Lassotovitch, 162 
Md. 147, 159 A. 362: 

“This, it seems, is a burden which the law should 
not, and does not, place upon the accused, and 
would be in contravention of the ancient rule of 
the common law now embodied in the Maryland 
Declaration of Eights, that the accusation or 
charge must be such as to enable the accused to 
prepare his defense, and serve as a bar to future 
prosecutions for the same act.” 

Because the indictment is wanting in preciseness, 
defendants could not, in the event of a subsequent 
criminal accusation, for the same offense in law and in 
fact, avail themselves of the plea of former jeopardy, 
and set up the bar of a former judgment. The indict¬ 
ment states no facts of time, place, occasion or circum¬ 
stance from which the acts charged can be identified. 

In Fontana v. United States, 262 Fed. 283, 286-7, Mr. 
Justice Sanborn said of the indictment: 

“If the pleader had set forth in this indictment 
any fact or facts, such as the time, place, occa¬ 
sion, circumstances, persons present, or any other 
distinctive ear-mark whereby the defendant could 
have found out or identified the occasion or occa¬ 
sions # * # he might have been able to investigate 
the basis of the charges * * # . But there is nothing 
of that kind in the indictment * * *. 
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“Nor were the charges in this indictment so 
certain and specific that upon conviction or ac¬ 
quittal thereof it or the judgment upon it consti¬ 
tute a complete defense to a second prosecution of 
the defendant for the same offense.” 

In United States v. Milner, 36 Fed. 890, the court 
sustained a demurrer to an indictment for conspiracy 
to defraud the United States because it did not specify 
sufficiently to be the subject of proof, either the agree¬ 
ment or the person or persons to whom it was tendered. 
On that point the Court said: 

“ ‘Certain federal officials, to wit, the officers of 
court of the United States acting under authority 
of the government of United States * * *’ is a 
description too indefinite to identify either the 
agreement or tender, and to inform the defendant 
of the nature of the charge against him. Neither 
the matter nor charge is certain * * *. It (the 
agreement) is not charged as written or oral, 
active or passive, and is left uncertain as to matter 
and persons; all of which is of more importance, as 
the Grand Jury seems to have been fully advised 
of all the facts relating to the alleged act.” 

See also: 

Floren v. United States, 186 Fed. 961; 

Jones v. United States, 11 F. (2d) 98, 99; 

State v. Green, 368 Ill. 242, 13 N. E. (2d) 278; 

State v. Peterson, 4 A (2d) 835 (Supreme Ju¬ 
dicial Court, Maine, March 10, 1939). 
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No existence of trade , or knowledge of such existence, 

is charged. 

Bevond the foregoing is the further serious and 
basic objection to the indictment that in paragraphs 
1 to 33 thereof (R., pp. 4-14) there is no mention of 
“trade” or of “commerce”, or of any state of facts 
which can be considered as connected with either 
“trade” or “commerce”. In paragraph 34 defen¬ 
dants are charged with knowledge of “the foregoing 
facts”, and on that knowledge of “the foregoing 
facts” alone are charged with conspiring “for the 
purpose of restraining trade”. That is the first ap¬ 
pearance of that word in the indictment. (R., p. 14). 

In Pettibone v. United States, supra , the Supreme 
Court said (pp. 206-207): 

“It seems clear that an indictment against a 
person for corruptly or by threats or force en¬ 
deavoring to influence, intimidate or impede a wit¬ 
ness or officer in a court of the United States in 
the discharge of his duty, must charge his knowl¬ 
edge or notice, or set out facts that show knowl¬ 
edge or notice, on the part of the accused that the 
witness or officer was such. And the reason is no 
less strong for holding that a person is not suffi¬ 
ciently charged with obstructing or impeding the 
due administration of justice in a court unless it 
appears that he knew or had notice that justice 
was being administered in such court. * * * 

“ # * * Unless that fact exists, the statutory of¬ 
fense cannot be committed; and while, with knowl¬ 
edge or notice of that fact, the intent to offend 
accompanies obstructive action, without such 
knowledge or notice the evil intent is lacking. It is 
enough if the thing is done which the statute for¬ 
bids, provided the situation invokes the protection 
of the law, and the accused is chargeable with 
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knowledge or notice of the situation; but not oth¬ 
erwise.” 

On the authority of that case, it is clear that an in¬ 
dictment for conspiracy to restrain trade must charge 
the existence of trade, and the knowledge or notice, on 
the part of the accused, of such existence of trade, and 
that a person is not sufficiently charged with “re¬ 
straining trade” unless it is clearly averred that he 
knew there was such “trade”. 

In United States v. Hess, 124 IT. S. 483, 486, the 
court said: 

“All the material facts and circumstances em¬ 
braced in the definition of the offence must be 
stated, or the indictment will be defective. No es¬ 
sential element of the crime can he omitted with¬ 
out destroying the whole pleading. The omissions 
cannot be supplied by intendment, or implication, 
and the charge must be made directly and not in- 
ferentiallv, or by way of recital.” (Italics sup¬ 
plied). 


The question of surplusage. 

The court below in its opinion said of the indictment 
(R., p. 31): 

“Ordinarily improper matter in the induce¬ 
ment unnecessary to support the charge, will not 
vitiate an indictment. It will be treated as sur¬ 
plusage and disregarded. But I doubt if such 
treatment would suffice to relieve these defendants 
of the prejudice likely to arise by an indictment 
which smacks so much of a highly colored, argu¬ 
mentative discourse against them. It must be 
remembered that when a case is finally submitted 
to a jury for their secret deliberation the indict¬ 
ment goes with them.” 
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But on the question of surplusage, the relevant and 
the irrelevant matters in the indictment, both in in¬ 
ducement and in charge, are so firmly entangled that 
it would be impossible to extricate them, or to say that 
any particular one was unnecessary to a statement of 
the charge, or not revelant or competent in proof of 
the offense, or which, if any, were material and which 
immaterial to the decision of the grand jury. The gov¬ 
ernment (Brief, p. 94) asserts that these allegations 
are material. Certainly any attempt of the court to 
separate them, and to disregard or strike as surplus¬ 
age those considered immaterial, would make the 
pleading no longer an indictment of the grand jury 
which presented it. 

Ex parte Bain , 121 U. S. 1, 9-10, 13, 30 L. Ed. 
649; 

United States v. Gradwell , 234 Fed. 446, 453, 
affirmed in 

United States v. Gradwell, 243 U. S. 476; 

Naftzger v. United States, supra. 

The government fails adequately to defend its 

indictment. 

The brief of the United States minimizes the deci¬ 
sion of the court below on the sufficiency of the indict¬ 
ment as a criminal pleading. Notwithstanding the 
language of that decision, and the objections raised by 
the demurrers, pointing out in detail the insufficiencies 
of the indictment, the government contents itself, in 
upholding its own pleading, with the short discussion 
thereof on pages 89-94 of its brief. 

The only criminal cases cited in that regard are: 

Cochran and Sayre v. United States, 157 U. S. 
286, 39 L. ed. 704; 
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United States v. Rintelen et al., 233 Fed. 793; 

United States v. National Malleable & Steel 
Castings Co., 6 F. (2d) 40. 

The offense charged in Cochran and Sayre v. United 
States was the making of a false entry in a report 
of the condition of a banking association. Only two 
objections were made to the indictment: 1st, that it 
did not state the report was made by the association; 
2nd, that Sayre, as assistant cashier, had no authority 
to make the report. The court pointed out that the 
offense charged was not against the association for 
making or failing to make a report, but against the in¬ 
dividuals for making a false entry in the report. 

Had the pleader here followed the fullness of aver¬ 
ment employed in the indictment considered in United 
States v. Rintelen et al., many of the grounds of the in¬ 
stant demurrer would have been fruitless. The indict¬ 
ment against Rintelen and others charged conspiracy 
under the Sherman Act to restrain foreign trade and 
commerce in munitions. It stated with especial full¬ 
ness that many manufacturers in the United States 
were engaged in producing munitions of war, for the 
sole purpose of sale and shipment in trade and com¬ 
merce with foreign countries, and were shipping said 
articles to ports; other persons were engaged in trans¬ 
porting said munitions to foreign countries in interna¬ 
tional trade and commerce; that Rintelen and seven 
other named persons, 

“hereinafter called the ‘defendants’, * * * each of 
whom well knew the facts as to said foreign trade 
and commerce hereinbefore stated and alleged”, 

did engage in a conspiracy to restrain 

“the aforesaid foreign trade and commerce” 
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and to prevent such transportation of munitions in 
foreign trade and commerce. The means employed to 
effect the purposes of the conspiracy were specified 
with much detail. The court said the foreign trade and 
commerce being restrained were amply described, and 
the indictment was good; therefore a bill of particu¬ 
lars would be appropriate if defendants desired fur¬ 
ther information to aid them in their defense, and 
added: 

“I am aware that a bill of particulars cannot 
aid an indictment which lacks a statement of es¬ 
sential facts to constitute the offense sought to be 
charged.’ ’ 

In XJnited States v. National Malleable & Steel Cast¬ 
ings Co., the indictment charged fifty-two corporations 
and forty-nine individuals with conspiracy in restraint 
of trade. The court said the indictment was “unex¬ 
ceptional both as to form and substance”; that it 
stated the finding of the agreement in which the cor¬ 
porate and individual defendants were engaged, and 
the participation of the individuals, as officers having 
active management of the corporate defendants en¬ 
gaged in the conspiracy; the elements of the crime 
were charged in the language of the statute, and the 
means whereby the conspiracy was formed and car¬ 
ried on and the details thereof were “set forth with 
particularity and definiteness”. The instant indict¬ 
ment falls far short of that characterization. 

There is nothing in Swift & Company v. United 
States , 196 U. S. 375, warranting the assumption of 
the government’s brief (p. 90) that the averments of 
an indictment under the Sherman Act must neces¬ 
sarily be general. That was a civil case for injunction, 
charging a combination of the dominant proportion 
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of the dealers in fresh meat throughout the United 
States to monopolize its supply and distribution. The 
court’s references to the general character of the bill, 
as compared with the vastness of the scheme alleged, 
were as to that particular case alone, and do not even 
justify their application to the whole field of civil 
anti-trust litigation, much less to an indictment 
brought under the criminal section of the Act. 

The discussion of the indictment hereinbefore set 
out shows how inaccurate and incomplete are the 
statements appearing on pages 90-92 of the brief of 
the United States as a summary of the contents of the 
indictment. The indictment does not specify with any 
detail when nor where the conspiracy was “formed”, 
or who formed it, or the terms of agreements or under¬ 
standings. Although Group Health Association, Inc., 
and the hospitals are named, the employed doctors 
who are also referred to as “victims” (Brief, p. 34) 
are not named; and the hospitals, instead of “vic¬ 
tims”, are co-conspirators. 

No name, time, place or circumstance is recited con¬ 
cerning any of the “principal acts” performed in 
“effectuating the conspiracy”. It is difficult to see 
how an indictment could be drawn with less regard 
for the necessity of apprising defendants and the 
court of the necessary ingredients of a charge of crime. 

The government’s brief (p. 91) says: “If any in¬ 
definiteness exists” it may be “clarified” by a bill of 
particulars. A bill of particulars is appropriate when 
the indictment is good; but it cannot aid an indictment 
which lacks averments of essential facts to state the 
offense sought to be charged. 

United States v. Rintelen, supra; 

Floren v. United States, supra; 

State v. Lassctoi'itch , supra. 
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In United States v. Tubbs, 94 Fed. 356, 360, it was 
said: 


“Counsel for the United States seeks to avoid 
the criticism of defendant’s counsel concerning 
these counts by answering that a bill of partic¬ 
ulars might have been demanded by defendant in 
case he was not sufficiently informed of the nature 
of the crime charged against him. This position 
involves a mistaken opinion of the office of a bill 
of particulars, which may be granted on motion 
of the defendant in the discretion of the court, in 
cases where the indictment is good as a pleading 
* * *. To hold that the right to demand a bill of 
particulars will cure a bad pleading would make 
the returning of a good indictment by the grand 
jury discretionary with the court, which could not 
be entertained for a moment.” 

m. 

The Indictment is Insufficient Under the Statute. 

The indictment states that it is brought under Sec¬ 
tion 3 of the Sherman Anti-trust Act (Act of July 2, 
1890). That statement precludes the argument of the 
government’s brief that it concerns “an offense 
against the general law” (Brief, pp. 22, 69, 73). 

Said Section 3 declares unlawful: 

“every contract, combination * * *, or conspir¬ 
acy, in restraint of trade or commerce in any Ter¬ 
ritory of the United States or of the District of 
Columbia, * * *”. 

The indictment does not charge a “contract” in re¬ 
straint of trade, nor does it charge restraint of com¬ 
petition. 
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Concerning the purpose of the Act the Supreme 
Court has said: 

“Founded upon broad conceptions of public 
policy, the prohibitions of the statute were en¬ 
acted to prevent not the mere injury to an indi¬ 
vidual which would arise from the doing of the 
prohibited acts, but the harm to the general public 
which would be occasioned by the evils which it 
was contemplated would be prevented, and hence 
not only the prohibitions of the statute, but the 
remedies which it provided, were coextensive with 
such conceptions.” 

D. R. Wilder Manufacturing Co. v. Com Prod¬ 
ucts Ref. Co., 236 U. S. 165,174, 59 L. ed. 520, 
525-6. 


“• * * the court must ordinarily consider the 
facts peculiar to the business to which the re¬ 
straint is applied; its condition before and after 
the restraint was imposed; the nature of the re¬ 
straint, and its effect, actual or probable. The 
history of the restraint, the evil believed to exist, 
the reason for adopting the particular remedy, 
the purpose or end sought to be attained, are all 
revelant facts. This is not because a good inten¬ 
tion will save an otherwise objectionable regula¬ 
tion, or the reverse; but because knowledge of in¬ 
tent may help the court to interpret facts and to 
predict consequences.” 

Board of Trade of the City of Chicago et al. 
v. United States, 246 U. S. 231, 238, 62 L. ed. 
683, 687. 

“It was not the purpose or the intent of the 
Sherman Anti-trust Law to inhibit the intelligent 
conduct of business operation, nor do we conceive 
that its purpose was to suppress such influences 
as might affect the operations of interstate com- 
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merce through the application to them of the in¬ 
dividual intelligence of those engaged in com¬ 
merce, enlightened by accurate information as to 
the essential elements of the economics of a trade 
or business, however gathered or disseminated.” 

Maple Flooring Manufacturers Association et 
al. v. United States , 268 U. S. 563, 583, 69 L. 
ed. 1093. 

The statute does not undertake to define what con¬ 
stitutes a conspiracy in restraint of trade or com¬ 
merce, nor to set forth all the elements necessary to 
constitute the offense intended to be punished, and 
an indictment following the language of the act would 
therefore be wholly insufficient. 

“The several counts of the present indictment 
must be tested, not by the general recitals and 
averments thereof, although in the words of the 
statute, but by the specific acts or particular facts, 
which are alleged to have been actually done and 
committed by the accused. If the particular acts 
or facts charged do not, as a matter of law, con¬ 
stitute contracts, combinations, or conspiracies in 
restraint of trade and commerce among the sev¬ 
eral States, or a monopoly or attempt to monopo¬ 
lize any part of such trade or commerce, no 
amount of averments and allegations that the ac¬ 
cused ‘engaged in a combination’, or ‘made con¬ 
tracts in restraint’ of said trade or commerce, or 
‘monopolized’ or ‘attempted to monopolize’ the 
same, will avail to sustain the indictment. 
"Whether the accused is charged with an offense is 
to be determined by the particular acts or facts 
set forth, and not by the conclusions of the 
pleader, although asserted in the words of the 
statute.” 

In re Greene, 52 Fed. 104, 111. 
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In United States v. Crvikshank, et al., 92 U. S. 542, 
23 L. ed. 588, the indictment charged conspiracy, under 
the Enforcement Act, to prevent two negroes from 
exercising rights as citizens. The court said (p. 558): 

‘‘It is an elementary principle of criminal 
pleading, that where the definition of an offence, 
whether it be at common law or by statute, ‘in¬ 
cludes generic terms, it is not sufficient that the 
indictment shall charge the offence in the same 
generic terms as in the definition; but it must state 
the species—it must descend to particulars.’ 1 
Arch. Cr. Pr. & PL, 291. * * * A crime is made 
up of acts and intent; and these must be set forth 
in the indictment, with reasonable particularity 
of time, place, and circumstances.” 

See also the separate opinion of Mr. Justice Clifford 
(92 U. S. 559, 565, 566, 569). 

And in United States v. Carll, 105 U. S. 611, 612-613, 
26 L. ed. 1135, the Supreme Court said: 

‘‘The fact that the statute in question, read in 
the light of the common law, and of other statutes 
on the like matter, enables the court to infer the 
intent of the legislature does not dispense with 
the necessity of alleging in the indictment all the 
facts necessarv to bring the case within that in¬ 
tent.” 

The insufficiency as to the existence of a conspiracy. 

While the language of the charge of the indictment 
to some extent follows the words of the statute, it does 
not set out the acts or facts which as matter of law 
constitute the combination and conspiracy. It does not 
aver a “conscious participation of two or more minds 
in the scheme” which is indispensable to an unlawful 
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combination. Union Pacific Coal Co. v. United States, 
173 Fed. 737. 

The insufficiency as to the existence of trade. 

If there is anything in a Sherman Act indictment 
which is fundamental and necessary to its salvation, it 
is an averment of the existence of “trade or com¬ 
merce.’’ To justify such indictment there must be 
some existent trade to be restrained, and a conspiracy 
to restrain it, and a showing that restraint either ac¬ 
tually or necessarily follows. 

Study of the subject-matter of Sherman Act cases 
shows that the “trade” considered was in “commodi¬ 
ties”, and the handling of tangible articles of mercan¬ 
tile business. The majority of the cases define ‘‘trade’’ 
as comprehending every species of exchange or deal¬ 
ing, chiefly the barter, or purchase and sale, of goods, 
wares and merchandise; the buying and selling for 
gain. 

Although Atlantic Cleaners and Dyers, Inc., v. 
United States, 286 U. S. 427, 76 L. ed. 1204, gave a 
more extended meaning to the word “trade” as used 
in Section 3 of the Act than had been given it in Sec¬ 
tion 1, still it particularly exempted “the liberal arts” 
and “the learned professions”, as did The Nymph. 
Fed. Oas. 10388, 1 Sumn. 516 (Circuit Court, D. Maine 
1834). See also The Nymph, Fed. Cas. 10389, 1 Ware 
(257) 259 (District Court, D. Maine, June 1833), 
where the court said the word “trade” is: 

“an appropriate word to designate a mechanical 
art or mystery, and it is also familiarly used to 
express a customary or usual occupation, in a 
mechanical art, in mercantile or other business, 
as distinguished from employment in the liberal 
arts or learned professions.” 
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The indictment contains no description of any trade, 
nor of any matters even remotely concerned with 
trade. The word “trade” occurs five times, all in the 
charging part of the indictment, in one instance ex¬ 
pressed as “the aforesaid trade and commerce”. But 
no one of the “purposes” of the conspiracy (R., p. 14) 
includes the word “trade”. 

In attempting in its brief to bring the defendants 
within the coverage of the Sherman Act, the govern¬ 
ment admits, as it is forced to do, that “medical prac¬ 
tice” is a “profession”, but urges that the case is 
concerned “not with its professional, but with its eco¬ 
nomic aspects”. (Brief, pp. 48, 18.) The brief in¬ 
dicates the “economic aspects” of medical practice 
would include the earning of a living (Brief p. 18); the 
remuneration of doctors (Brief, p. 26); earning a 
livelihood and supporting a family (Brief, p. 30). The 
indictment’s only averment of existent fact on those 
“economic aspects” is that Group Health Associa¬ 
tion, Inc., “pays adequate salaries to the doctors on 
its medical staff” (R., p. 14). 

The law docs not assume to divide professional 
practice into a professional aspect and an economic 
aspect. 

Painless Parker v. Board of Dental Examiners, 
216 Gal. (2d) 285, 295, 14 P. (2d) 67. 

The insufficiency as to the existence of restraint. 

The restraint, to be within the statute, must be an 
actual and unreasonable restraint. The defendants 
must be shown to have such control of the “trade” as 
to make effective its attempted domination; and the 
combination must prejudice public interests by undue 
restraint of competition and undue obstruction of 
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trade. The effect on trade and commerce must be 
direct and immediate. 

Standard Oil Co. v. United States, 283 U. S. 163, 
179; 

Nash v. United States, supra. 

There is in the indictment nothing from which the 
court can see or can infer that what was done by de¬ 
fendants had anv effect, in fact or in law, on anv exist- 
ing trade or commerce. Even if the existence of 
“trade” be assumed, the statement in paragraph 38 
(R., p. 18) that the “combination and conspiracy” 
has “prevented doctors” from joining, and consulting 
with, the staff of Group Health Association, Inc., and 
“prevented doctors” on that staff from treating pa¬ 
tients in hospitals, with no averment of fact in the in¬ 
dictment from which the court might determine that 
any doctors had been so “prevented”, are mere con¬ 
clusions of the pleader, and fail to show “restraint”. 
The weight of the recitals of the indictment concern¬ 
ing the alleged “means” of effectuating the conspir¬ 
acy—affecting, if any one, three employed physicians 
—is, as said in Industrial Association of San Fran¬ 
cisco v. United States. 268 U. S. 64, 84, 69 L. Ed. 849 : 

“so insignificant as to call for the application of 
the maxim ‘de minimis non curat lex.’ ” 

The government’s brief further insists that the 
words “restraint of trade” are to be considered as a 
compound phrase, a “legal term of art” (Brief, p. 
16), a “legal idiom” with a “meaning more than, and 
distinct from, the meanings of the several words of 
which it is compounded” (Brief, p. 35). But in the 
indictment the phrase “restraint of trade” appears 
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only once (paragraph 34, R. p. 14), following the 
charge, in the same paragraph, that defendants con¬ 
spired “for the purpose of restraining trade”. In 
paragraphs 38 and 39 (R., p. 18) references are made 
to “all said intended restraints of trade”, and to 
“most of the restraints of trade”, indicating, not a 
legal idiom, but a reference to antecedent statements 
of a number of separate acts, each of which was alleged 
as a “restraint”. The concluding paragraph of the 
indictment uses the words: “in restraint of the afore¬ 
said trade and commerce”—the only use of the word 
“commerce” in the indictment. The characterization 
of “restraint of trade” as a “legal idiom” is an after¬ 
thought. If it was in the mind of the pleader when 
he drew the indictment, he did not manifest it by any¬ 
thing in the indictment contained. 

The Supreme Court in Carter v. Carter Coal Co., 
298 U. S. 238, 289, 80 L. ed. 1160, said: 

“While the lawmaker is entirely free to ignore 
the ordinary meanings of words and make defini¬ 
tions of his own * * * that device may not be 
employed so as to change the nature of the acts 
or things to which the words are applied.” 

Neither the Act nor the decisions considering it in¬ 
dicate that Congress had in mind any definition of its 
own concerning the words it used relating to re¬ 
straint and monopoly of trade and commerce, or in¬ 
tended to segregate “restraint of trade” into a 
“legal idiom”. The statute says “restraint of trade 
or commerce”; if there had been any intent to ex¬ 
press an idiomatic meaning, it would have been in¬ 
dicated by saying “restraint of trade or restraint of 
commerce”. 
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The main reliance of the government’s brief is on 
a point argued below, based on English and Ameri¬ 
can cases dealing with restrictive covenants ancillary 
to agreements for the sale of a business, or for em¬ 
ployment of assistants or apprentices, to which cove¬ 
nants the courts have applied the principles of the 
common-law doctrine of “contracts in restraint of 
trade’’. It is urged that because the principle was 
so applied at common law to contracts involving sales 
and employments, not only in commercial businesses, 
but in professional practice, therefore Congress in en¬ 
acting the Sherman Act intended to include the pro¬ 
fessions in the classification of “trade”. 

The cases in Appendix B of the government’s brief 
(Brief, pp. 30,113-117) are not criminal cases, or cases 
instituted by the public in the interests of public 
health, or for the “outlawing of restraints”. They 
are civil cases for enforcement of private contracts— 
not combinations or conspiracies—of physicians, den¬ 
tists, apothecaries, etc., for partnerships, for sales of 
professional practice and goodwill, and for employ¬ 
ment of assistants, which contracts contained, for the 
protection of the covenantee, an ancillary restrictive 
covenant concerning the exercise of that practice which 
was the subject-matter of the contract. The restraint 
in those cases was voluntary, established by the agree¬ 
ment of the physician, dentist or apothecary himself. 
The controversy in the suit was between the parties 
to the contract, and the vital question to be determined 
was whether the restriction was so manifestly opposed 
to public policy as to outweigh the interest which the 
public has in the inviolability of contracts deliberately 
made upon sufficient consideration by competent per¬ 
sons. 
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In the full discussion in Standard Oil Company v. 
United States, 221 U. S. 1, 51-62, 55 L. ed. 619, 641-646, 
of the historical basis of common law upon which the 
act was imposed, the Supreme Court held it was in¬ 
tended to include not only contracts in restraint of 
trade—voluntary restraints upon a person’s own right 
to trade, which operated only subjectively—but mo¬ 
nopolistic conspiracies and combinations which by in¬ 
voluntary restraints unduly diminished competition 
and hence enhanced prices and had come to be spoken 
of as being “in restraint of trade”; and it also pro¬ 
vided against any contract, combination or conspiracy 
by which an undue restraint of interstate or foreign 
commerce was brought about—all so broadly stated 
that the application of the “standard of reason” was 
necessary in order to determine whether a particular 
act had brought about the wrong prohibited by the 
statute. 

The scope of the statute. 

The claim now made concerning the broad scope of 
the Sherman Act is even more comprehensive than the 
government’s contention in the Standard Oil Company 
case, supra, and also in United States v. American To¬ 
bacco Company, 221 U. S. 106,177, 55 L. ed. 663. Then 
the government argued that the language of the stat¬ 
ute covered “every contract, combination, etc. in re¬ 
straint of trade, and hence its text leaves no room for 
the exercise of judgment but simply imposes the plain 
duty of applying its prohibitions to every case within 
its literal language” (221 U. S., 63). 

In the Standard Oil case the Supreme Court held 
that judgment must in every case be called into play to 
determine whether a particular act is embraced within 
the statutory classes, and, if so, if its nature or effect 
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causes it to be a restraint of trade within the intend¬ 
ment of the Act, and said: 

“To hold to the contrary would require the con¬ 
clusion either that every contract, act or combina¬ 
tion of any kind or nature, whether it operated a 
restraint on trade or not, was within the statute 
and thus the statute would be destructive of all 
right to contract or agree or combine in any re¬ 
spect whatever as to subjects embraced in inter¬ 
state trade or commerce, or # # * the enforcement 
of the statute was impossible because of its uncer¬ 
tainty.” 

And in the American Tobacco case the Supreme 
Court quoted from its decision in the Joint Traffic 
cases, 171 U. S. 505, 568: 

“ ‘The act of Congress must have a reasonable 
construction, or else there would scarcely be an 
agreement or contract among business men that 
could not be said to have, indirectly or remotely, 
some bearing upon interstate commerce, and pos¬ 
sibly to restrain it.’ ” 

Now the United States goes even beyond the literal 
language of the statute, and contends that “trade” em¬ 
braces all who “habitually supply money’s worth for 
full money payment” (Brief, pp. 66-67). 

That broad construction represents an extreme posi¬ 
tion which, as said by the court below (R. p. 30): 

“does violence to the common understanding of 
‘ trade ’, , rejects authoritative decisions of our 
courts, and ignores cardinal rules of statutory con¬ 
struction.” 

The attempt to broaden the doctrine of conspiracy in 
restraint of trade to cover the instant situation, which 
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was not considered criminal when the law was enacted 
or at any time until the finding of this indictment, is 
an unjustified departure from the plain meaning of 
words in a penal act. 

In The United States v. Wiltberger, 5 Wheat. 77, 95- 
96, 5 L. ed. 37, 42, Mr. Chief Justice Marshall said: 

“The case must be a strong one indeed which 
would justify a court in departing from the plain 
meaning of words, especially in a penal act, in 
search of an intention which the words themselves 
did not suggest. To determine that a case is with¬ 
in the intention of a statute, its language must 
authorize us to say so. It would be dangerous, in¬ 
deed, to carry the principle, that a case which is 
within the reason or mischief of a statute, is 
within its provisions, so far as to punish a crime 
not enumerated in the statute, because of it is of 
equal atrocity, or of kindred character, with those 
which are enumerated.” 

Nor may an act which is not by the expressed will 
of Congress an offense be made so after its commission 
by a particular construction of the statute subse¬ 
quently adopted by the judiciary. In Martin v. United 
States, 168 Fed. 198, 202, 203, it was said: 

“One who does not fall clearly within the class 
of persons specified in such a law before he per¬ 
forms the act charged upon him may not be 
brought within that class after the event by judi¬ 
cial construction. * * * Ex post facto law by judi¬ 
cial construction is not less pernicious than ex post 
facto law by legislation.” 

But the chief danger in such extension of the doc¬ 
trine lies in the fact that for all time to come it will be 
the basis for the creation of new crimes never dreamed 
of by the legislature which enacted the law. 
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In United States v. Grad well, 243 U. S. 476, 488, 489, 
61 L. ed. 857, affirming United States v. Gradwell, 234 
Fed. 446, 452, the Supreme Court had before it four in¬ 
dictments for conspiracy. Three, under Section 37 of 
the Criminal Code, charged conspiracy to defraud the 
United States by bribing voters in elections. The Court 
said the history of the origin of the section and its ex¬ 
tended use in the prosecution of frauds, with the fact 
that this was the first time it had been attempted to 
apply it to elections, suggested strongly it was not in¬ 
tended by Congress for such purpose. Of the fourth 
indictment, charging conspiracy under Section 19 of 
the Criminal Code to “injure and oppress” voters, the 
Court said (P. 486, 488-9): 

“Here again, confessedly, an attempt is being 
made to make a new application of an old law to an 
old type of crime, for Sec. 19 has been in force, in 
substance, since 1870. but has never before been 
resorted to as applicable to the punishment of of¬ 
fenses committed in the conduct of primary elec¬ 
tions * * # . 

“* * * It is sufficient to say that as yet it (Con¬ 
gress) has shown no disposition to assume control 
of such primaries * * *, and that it is not for the 
courts, in the absence of such legislation, to at¬ 
tempt to supply it by stretching old statutes to 
new uses, to which they are not adapted and for 
which thev were not intended.” 
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IV. 

The Indictment Charges No Crime Against the Indi¬ 
vidual Defendants. 

No individuals are named in the charge. 

Section 1, paragraph 2, of the indictment states (R., 
p. 5): 

“The following individuals, who will be referred 
to hereinafter as ‘the individual defendants’, are 
hereby made defendants:” 

Then follow names of twenty-one individuals. 

The pleader has himself divided the twenty-five de¬ 
fendants into two classes, the first of which consists of 
four associations “made defendants”, and the second 
of which includes twenty-one individuals, also “made 
defendants”, who by the pleader’s announced intention 
are only to be comprehended within any charge, there¬ 
after to be made against them, by referring to them as 
“the individual defendants”. 

Pursuant to that declared purpose it is manifest the 
pleader so designates them when he intends to refer to 
them: 

Section III. B, paragraphs 5, 8, 9, 10 (R., pp. 6-7); 

Section IV. paragraph 15, (R., p. 9); 

Section V. B., paragraph 20, (R., p. 10); 

Section VI. paragraph 35, (R., p. 15). 

In Section II., paragraph 3 (R., pp. 5-6), the indict¬ 
ment lists the twelve hospitals and says they “will be 
referred to collectively hereinafter as ‘the Washington 
hospitals’ ”, and twenty times thereafter, including 
the charge of conspiracy, in paragraph 34, it refers to 
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said hospitals collectively and follows the chart of des¬ 
ignation. See paragraphs 10, 24, 25, 26, 27, 28, 32, 34, 36 
(a) and 36 (b). 

But in the charging part of the indictment no charge 
is made against any of the twenty-one individuals, and 
“the individual defendants” are not mentioned within 
the charge. Instead, it is charged that “the defend¬ 
ants” have combined and conspired, etc.; in so doing, 
“defendants” have engaged in a conspiracy. “The in¬ 
dividual defendants” are thereby eliminated from the 

* 

charge contained in paragraph 34 (R., p. 14). 

In an indictment against a number of defendants, 
including corporations, associations and individuals, 
charging acts which on the face of the indictment were 
done only by certain defendants, necessity requires 
that if the pleader intends to comprehend all of the 
defendants within the charge he is then making he 
should say “all of the defendants.” 

The charge does not even contain any words of ref¬ 
erence to a former recital of names, by saying “said 
defendants” or “the aforesaid defendants.” Such use 
of the words “said defendants” as a reference to a 
prior naming of the individuals was deemed sufficient 
in State v. Coppenburg , 2 Strob. (S. C.) 273, and State 
v. James Brown, 3 Heisk. (Tenn.) 1, 2, citing 1 Chitty 
Criminal Law, 171, 204, as authority holding that the 
words “the said” and “aforesaid” referred to the last 
antecedent. However, the “last antecedent” in the 
instant case would be “defendants American Medical 
Association, The Medical Society of the District of 
Columbia, and Washington Academy of Surgery” 
(Par. 32, R., p. 13). 

No matter how “loosely and inartificially drawn” 
may be the indictment, the requirement that the essen- 
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tial elements of an offense, and the necessary facts, 
must appear in it certainly requires that the person 
sought to be charged with crime should be named in the 
charging part of the indictment, and the charge against 
him should appear with such certainty on the face of 
the indictment as not to be questioned. 

In State v. Flower . 27 Idaho 223, 147 Pac. 786, one 
person named with others in the beginning of the in¬ 
dictment was omitted from the accusatory part. The 
Court said: 

“It is elementary law that every criminal infor¬ 
mation for grand larceny must not only name the 
person charged, but that it must state what was 
stolen by that particular person, and where and 
when it was stolen, and if these things arc not 
charged, the information does not state facts suf¬ 
ficient to constitute a public offense.” 

See also: 

Slusher v. Commonwealth, 267 Ky. 140, 101 S. 

W. (2d) 663. 

State v. Anderson Phelps, 65 N. C. 450. 


The indictment for robbery considered in State v. 
Eddy , 46 Or. 625, 81 Pac. 941, charged that Eddy and 
another took certain money from the person of Dom- 
pire, and “that said money was * * * taken from the 
person” of Dompire “against his will and by violence 
to his person and by putting him in fear of force and 
violence to his person.” The court said it was not 
directly stated that the violence applied or the fear 
induced was used or exerted by either of the defen¬ 
dants; and though it might be inferred, from the lan¬ 
guage of the first clause, that defendants were “the 
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persons charged with using force and violence to se¬ 
cure the money,” 

‘‘the rules of criminal pleading forbid that re¬ 
sort should be had to an inference, however rea¬ 
sonable, to interpret the language of a formal 
charge, where certainty is demanded bv statute. 

“The indictment is not specific in respect to the 
party charged with using the force, which was a 
particular circumstance of the crime of robbery, 
and necessary in order to constitute a complete 
offense.” 

In State v. Whitaker , 160 Mo. 59, 60 S. W. 1068, the 
indictment charged: 

‘‘That Edwards Whitaker is the President, 
agent and officer of St. Louis Transit Co. * * * a 
corporation duly organized * * *. Said corporation 
through and by said Edwards Whitaker, its Pres¬ 
ident, agent and officer, * * * did wilfully # * # own 
and operate an electric street car” 

not provided with a screen for protection of the motor- 
man, as required by statute. Whitaker’s conviction was 
reversed, the court saying (p. 73) : 

‘‘The judgment must be reversed because the 
information does not charge the defendant but the 
corporation, the St. Louis Transit Company, with 
knowingly and unlawfully operating its cars * * *. 
This is a pleading in a criminal case, and it does 
not charge the defendant either with the owner¬ 
ship or the operation of the car.” 
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No acts are alleged to have been done by the individual 

defendants. 

The indictment fails to state, either directly or by in¬ 
ference, any concerted action by the individuals, or 
any of them, listed in Section 1, paragraph 2, of the 
indictment (R., p. 5). 

In paragraph 36 (a) (b), (R., pp. 16-18) each of the 
acts set out as means whereby the conspiracy was to 
be effectuated—circulation of “white lists’’ of organ¬ 
izations, etc., approved by the medical society, institu¬ 
tion of disciplinary proceedings in the District and in 
Texas, expulsion of one doctor and recommendations 
to hospitals—is an official act of one or another of the 
medical societies, which are not stated to have acted 
through any of the individual defendants. No one of 
the named individuals is said to have done, or carried 
into effect, or participated in, any one of those acts, 
and the pleader therefore properly omitted “the indi¬ 
vidual defendants” from the charge. 

Paragraph 37 (R., p. 18) recites that “some defen¬ 
dants have performed certain of the acts” and “other 
defendants have performed other of the acts” set 
forth “in the formation and in the furtherance of the 
combination and conspiracy”; each defendant has 
“knowingly participated” in that formation and fur¬ 
therance. But no one of the individual defendants is 
apprised of any act charged to have been done by him, 
either in such formation or in such furtherance, or 
how or in what manner he “participated” in either. 
In the absence of any statement of facts, the mere 
charge that each defendant “participated” is too in¬ 
definite, and must be construed as a mere conclusion of 
law. The facts should have been set forth so that the 
court might determine, and not the pleader, whether 


54 


they were in law sufficient to show that the defendants 
had “participated”. 

We are bound to accept the position knowingly and 
deliberately taken by the pleader. 

“An indictment, in criminal procedure, as a 
complaint which alleges a civil right, will be con¬ 
strued most strongly against him who pleads it; 
and a doubt as to an essential fact, necessary to 
state the crime, caused by an infirmity or repug¬ 
nancy will not be held a burden for the accused to 
carry.” 

Hunt v. State , 199 Ind. 550, 159 N. E. 149. 

In United States v. Pacific d Arctic Railway & Navi¬ 
gation Co ., 4 Alaska, 530, the court sustained demur¬ 
rers of the individual defendants to the sixth count of 
an indictment, under Section 3 of the Sherman Act. 

The count alleged that: 

“pursuant to said conspiracy, the said defendants 
aided and abetted one another, each cooperating 
to the same end and for the same purpose and with 
the intent to effect the object of said conspiracy 
as aforesaid.” 

The court said: 

“ • * * The specific facts charged * * * 1 

only apply directly to the defendant corporations. 

The indictment fails to charge that the individual 
defendants were either officers or agents of the 
defendant corporations, or that the acts com¬ 
plained of were performed by and through the 
individual defendants, acting as officers or agents 
of the defendant corporations. It is true the cor¬ 
porations must have conspired to suppress com¬ 
petition and to restrain trade and commerce 
through its officers or agents, but, in the absence 
of an allegation to the effect that such conspiracy 
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was forced (sic) by the corporations through the 
individual defendants, it must be inferred that 
such conspiracy was entered into by the corpora¬ 
tions through agents and officers other than the 
individual defendants. * * * If it were alleged that 
they acted as agents or officers of the defendant 
corporation in doing the things charged, then the 
individual defendants would be apprised of what 
they would be expected to meet on the trial, but, 
in the absence of any such allegation in the indict¬ 
ment, the mere charge that all of the defendants 
aided and abetted one another is too indefinite and 
must be construed as a mere conclusion of law, 

* * *. * * * In what way did they aid and abet ? 

* * * The law presumes that every man is inno¬ 
cent of the crime charged against him in an in¬ 
dictment, and, assuming that the individual de¬ 
fendants are innocent of any charge of aiding and 
abetting in the conspiracy described, what is there 
in the indictment to apprise them of what acts 
may be proved against them on the trial? There 
is no allegation charging them with any specific 
acts. The general charge is made that they aided 
and abetted the other defendants. The indict¬ 
ment is silent as to the manner in which such aid 
was rendered.” 

The court stated, in the language of U. S. v. Swift, 
188 Fed. 92, the requirements of an indictment, and 
found the count under consideration “fatally defec¬ 
tive as to the individual defendants.” 
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CONCLUSION. 

The court’s criticism of the indictments before it in 
United States v. Howard , 132 Fed. 325, 339, 345, 
though the language be harsh, well sums up the gen¬ 
eral insufficiency of the indictment herein: 

“The end of it all is that we are asked to sanc¬ 
tion these assumptions of the pleader as a good 
pleading of the facts assumed. We cannot dis¬ 
guise and dress the assumption in the garb of an 
intendment or a necessary implication in order to 
support these indictments. # # * 

“It all comes from that which was said in the 
beginning~bfHhik.opinion, that the pleader himself 
had no conceptidKofr his mind of the necessity of 
specifically charging these facts, and we are left to 
supply his deficiencies of conception as to the 
framework of the indictment by these far-fetched 
inferences upon words used for a wholly different 
purpose.” 

It is respectfully submitted the judgment of the 
court below, sustaining the demurrers and dismissing 
the indictment, should be affirmed. 

Respectfully submitted, 

John E. Laskey, 

Attorney for appellee 
Prentiss Willson. 







